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3005306390 damdsMgmdol smma9bob3gb dnds-
Bommo Bosbolb sbsdmayMgdal Immbmzgbs (ab -
ob 249-g 3sMogmaggn; . bz-ob 408 | 3qbemn)
b g5080%bmb gobmoomn bogaMmgdgdol sbo-
Beom@9d0b Imabmazbobash (abg-ob 843 3omog-
0g30; 3. bz-ob 408 Il Igbmo).
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dmgda(z o6 gbgds xobdMomgmmdal sewggbsb,
mam(3, dsgomomsm, Ld3FPMbomm batgqdo
(035Bg 3™ ob3zGomgdom B. IV. 2-30).” g6Ho-
RIO©0 bBIMK G0 96 DMBgdo, MmamMa(zss,

6 Staudinger/Vieweg/Lorz (2023) BGB § 843 Rn. 5.

7 BGH, Beschluss vom 9. April 2019 - VI ZR 377/17 - NJW
2019, 362, juris Rn. 14, 21 BGH, Urteil vom 20. Januar
2004 - VI ZR 46/03 - NJW-RR 2004, 671, juris Rn. 4;
Brandenburgisches Oberlandesgericht, Urteil vom 27.
April 2023 - 12 U 153/22 - ZfSch 2023, 619, juris Rn. 11;
Staudinger/Vieweg/Lorz (2023) BGB § 843, Rn. 7.
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MM Md30830M39mo© 3Mda3s@ema Rsbrgl, Mo-
356 ©5dD05675gmb gomEgdmmgds 5g3b 5565
oMb 67d0bdogHo botgo (0gbgds gb GgLE -
&oob Bgboo o gobmoma Logomgdgdal
dobggom). o339, 8333560 Joamadal got339-
@m0 emads@ o RbmbEmds 08530 damdatg-
mdL, B3 babadoMomm sbgo dgomgon® dgdom-
63939030 1398 gbow 858 gdomn sbLbbs-gobdam-
&9d0b a5Mgdg v35madMmgdl ©sdbosbgdgmb,
3365bManEmmb 3mb3Mg@nmom gobgmmo bamga-
b0 (M5(3, 3900930b mzombadEabom, doMocmswsw
LEMEMNS). Bogod 530b Bnbodnmmds abss, MmA bo-
MRgd0 o6 BoMdmomagbal gobmmom bagnmmag-
3oL, Mo©asb sbgo MM bamggdo 39bbool meg-
bmdob godmmgmado Mbs s0bsbmb ©s nbdmmo-
90mmo GgbB0GME00L Mmoo (Bosbal s65b-
0o qd0b Lodsmmmom) o6 mbos dmbrgl daba
0bobmoMgds. dgbodadnba, YRM™ mmaon nHo
04650ms, MM bodstmmmgdmagn 3mabogonszns
o6 aMhgl gomM 339390 5 MO30005639 3obobe-
B3Mmb, HmMI gb 3M0b gMoxgfon mmbobdogds
5, dgbodsdnbom, 35850000 YYbms SbsbmonmM-
b 3g6Loals Bomds MgbGad0nb Bgboo.

8 3. Brandenburgisches Oberlandesgericht, Urteil vom
27. April 2023 - 12 U 153/22 - ZfSch 2023, 619, juris Rn.
11; Staudinger/Vieweg/Lorz (2023) BGB § 843, Rn. 9.

lll. bLs3ga30bm s L33z YMbamm bamxggda

1. LydgEn(306m AMBLabyMgds > Dasbab
365dmonMgds 356mbom B3y Ymo 3oMabor-
30b

Bmameg bojomomggmmb Lobgmdbogm ¢ob-
3330L LobE 3oL, sbgzg 89M3sbool 396mbom
dmd3gn ®ob6dGmngmmdals sbdmgg30L balbdgdal
BoMamgddo Abegds Lyzombo, Jbmeme 53 dm3-
LobyMgdal aodmygbgdss LsdsMmmgdMngow ,o0-
3omgdgero” oy @3D00bgdgerb gzomgds 2byzg
396dm 94030l 3 3Mbsemmdal batiggdolb s6sbrme-
ME9ds. 03 LOZMbMSb ©s3e3doMgdama gg@de-
bymo 3M0dgMondgdo, doybgosgse ndobs, MmI
Lobgmadbogm Kxobs(330L LobEgds 3obbbgeggdy-
mo@ss ImbBgbMoggdmmao, dgbadmms LonbGgMg-
be agmb Lagdofmggemaogs:

mo30030M39ma©, 933L o6 0b3q3L ob oo,
M3 ©33b0sbgdgmlb Lbgnmal o6 Ks63Gmgmmm-
30b @dbnsbgdol dgdmbggzado, g30LMHgds 3060343
03 batiggdol 565bmomMgds, Gog 3obmboldogmo
X963 gmmdol @odm3930L FoMamgdda ¢bwo
04b9L g5Bggmon. 335bmsb s393d0Mgdacm V Lm-
(30960 3megdbob 39-12 3sMogMmogn g 9bU:

LIm3bobamgds mbos oymb bodomabo, dodsb-
dodsmormemo @s g3mbmdommo; ol o6 mbos bzoem-
®@96mE b bognmmagdob gomgmgdl. dmdlsobwm g-
3960, Mmdmgdocs o6 ool svy30emgdgemo sb ggm-
bmdonmsom godsmoemgdgemn, 396 0469gds ©5d -
390l dmobmgbols bogebo, dbm3939emgd0 396
0dm489009896 @5 bowodmggm md3sbogdo 396
©5598 3039896 do0.”

3ogM53 ©03D05b7dmol Daobal sbsdreyMyg-
30b gomEgdmgds dBmaswse 56 dgdmogemamy-
3o dbmemmE 396mBobdng® 3bm3g39mbe o abe-
omgdnmb dmEalb oMbgdmm MMHomngMormdado
dmd3gon Ls3dstMobo, dnbsbdndaMormo s g3m-
bmdoyMo dmdbsobygdol dmymmdom; bLodoo-
39m3n 30 03039 000ddab Lobgm3bogm gobos(s-
30b 3m3babygdal 8mmemmdal momdody. sbg-
00 bgdo Ro@mbm (Bmame(s V bmosmyco 3mog-
Lol 69-9 3oMogMogn@sbsa(y hablb) 396 ngbgds 3o-
005306 35058 sboemn 0d 3gMdmbodommmgdmog
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30b LobEgds 396 YOOYb3gmymRL Lo 3dscals dg-
Lodmgdmmdgdlb Bosbolb smImbogbgcgmawm, o6
09 3bsGsmgdnmobomgol  gobls 3nmmgdmmao
30M93mgdgool godm doymgdgmos 53 dmabobyy-
6950L 353myqbqds, 35906 ©sFB0567dmal basbals
36D Mgdals gomegdnmgds dgbodmms dmo-
(39309L 3g@dm gdndob 33@bommdal, onbos(s
bsGomgdnmo 3obmbom aymb sbmggmmo.
9L dgndmgds Imbrgl, dsgsmoms, 0d dgdmbsgg-
3590, 09) ©oD05679353 35dmabgzns 3doemal 863039
30300 5 dBIMIMYdmn 39f 3mymdlb jo-
bmbobdngM Jdm3939mb, Mmdgmo  dgdmgdL
&3030mab 353Lmdndgdslb Babomgd 3o0s80.12 go-
bLs3momgdom 8dndg obnsbgdals d53mbgg3oda,
396dm 94030l 339Mbarmmdal batggda dgadmgds
3badmanMogl, o gb 33nEMbommds sboMmsmg-
ol 3pgmdamgmdadn dgmen ambogo swsdo-
obob mgombabFabom s¢yz0mgdgmo Rsbs. ©3a-
3060 dgobgdab 3608 gMandgdo, 3oM39m Mngdo,
060b ab0sbgdal babosmo s sbomsomgdnmal

9  BGH, Urteil vom 19. Dezember 1990 - IV ZR 33/90 - NJW
1991, 1546, juris Rn. 14.

10 BGH, Urteil vom 6. Juli 2004 - VI ZR 266/03 - BGHZ 160,
26, juris Rn. 12.

11 BGH, Urteil vom 6. Juli 2004 - VI ZR 266/03 - BGHZ 160,
26, juris Rn. 12; OLG Munchen, Urteil vom 22. Dezember
2017 - 10 U 2850/16 - juris Rn. 29; OLG Koblenz, Urteil
vom 5. November 2013 - 3 U 421/13 - ZfSch 2014, 77,
juris Rn. 28; OLG Stuttgart, Beschluss vom 31. Oktober
2011 -19 U 128/11 - ZfSch 2012, 198; juris Rn. 18; Ebert
in: Erman BGB, Kommentar, 17. Auflage 2023, § 249
BGB, Rn. 37.

(360369300 LESbGE." Bbmmmp 3MIFmEHEo0-
Lo s BYBMbgdol 3yomboo sMLgdymo Lbgomdg-
30 30, 39b6mbom sDmgg Mmool dgdmbggzsdo, 396M-
dm g9dndob 33@bommdabs, s dmdbabymgdsl,
©53D05693m0b bofg by, o6 8B gdlL.

2. dmas0 36M0b(303980

a) 30635bgmo dpam3smgmdab >mEa56a0b
dmgzgamgmads

abi-ob 249-9 3ZoMoamogol (MabGod30s;
do. bi-ob 408-9 Inbmo) dabgozom ,meg@o306M-
390 3amdsmgmdol” sm@agbol gomogdmmgds
LomEyds 33MEMbommdabs s @ gngnemal d53Lyy-
39790l LogoMmgdsl. abz-ob 843-g 3omsgmogal
dobgz0m, godbmamoa bogaMmgdgdol 565bmog-
900bmsb ghmew, MgbGody0s 3M(39mEgds
y39mos 0d bmdsdyg, MHmIgmog bomobo@m s o¢)-
(30egdgmos 0dobmgol, M3 sbsMomgdmmds,
dgbodmgdmmdab gomamgddo, dgdmmb oydfv-
Bogl LoBMgsEMadMng (3bm3Mgdsb."® Jormasbm-
d5dn, GgbBoGYEnnbs s godbMmama bagnfmg-
3980L 36BN gdal gomgamnbbobgdom, boo-
bl 0bsDEon@mgdal Lodsfmmamn m&a dodstory-
mgdom (300mmdL basbol 3m33gbLacznsb. gfMmo
3b&03, J0Dobns abaMamademal 63 mgemm-
b0l dogbodsmmMon smmagbs b, Lym dz0Mg,
dam8smgmdal 393bmdmdqds. 3gmemg dbGng 3o,
B0obob 965bMnMmgdol Lodsmamn dodofomyy-
m0d sDIMamgdamabomgal abgon gocgdmagdg-
d0b 394360l 396, Mm(ss 3ol dggdmads, dgdmagdal-
5335Md© dggmadymsew asbsgmdmb (sbmgmgds.

12 BGH, Urteil vom 6. Juli 2004 - VI ZR 266/03 - BGHZ 160,
26, juris Rn. 13.

13 BGH, Urteil vom 12. Juli 2005 - VI ZR 83/04 - VersR 2005,
1559, juris Rn. 49, bei Querschnittslahmung.

14 OLG Diisseldorf, Urteil vom 28. Mai 1984 - 1 U 186/83 -
VersR 1985, 644; Staudinger/Hopfner (2021) BGB § 249,
Rn. 297.

5 3. RiBmann in:
Herberger/Martinek/Rimann/Weth/Wirdinger, jurisPK-
BGB, 10. Aufl., § 249 BGB (Stand: 02.09.2024), Rn. 92;
BGH, Urteil vom 2. Juni 1987 - VI ZR 198/86 - NJW 1987,
2741, juris Rn. 17: ,Wiedereingliederung in das berufliche
und gesellschaftliche Leben*.
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dgbodsdabow, damdstmgmdal smmagbols dmo-
bmgbs, 33Mbammmdabes s 390 39396@ 0L gom-
5, 3mo(303L obggg dbem bamgbaggdal 30bo@gdl
((o3 39Eboemmdsls bgmb 1bymdl), sds@gdom
bocggdl (Imgdonmmds 3 3mMbommdabogal, do-
dab bofggdo o Lbgs), Ladgwo30bm 3adgdgdal
353m Lagomm ©obggbgdgdlh 3nmmmEgddy o
33m6bommdol dg3amd 39Mmbgdb Lomgsdamo-
&>30m (3068Mdo, sbg3g 9330 bobLYYd gFPRg-
o mbobdogdgol (sbmgmgdol dommdgdal go-
bodxmdgbgdmow (bobemal dmmMagds 333 oMol
LogoMmgdgddy, syEomgdgmo msbdbmgda oMo
obobggbgdgm dmaboymmdadn, 56 ImdMomdab
dgdmmm3zob 3m33gbbsznobogal bogntm s38m-
dmodoo, Mmdgmoa(y bbgs @Mmb o6 0dbgdmms o¢y-
(30egdgeo)-

o) 3 mbalbdogdgdol Mmb, Hm3magdos do-
doMmMns 93008306390 damdstgmdal oem-
©3960b 96 gobMoamo bagnMmgdgdal 3m33g6Le-
(300b396, dgbodmgdgmoas Lbgowabbgs gm®mdgdals
353mygbgds aobbbgozgdymo botggdoo (3oge-
MOMdE, NRO™ 3g&n ob bogmgda 3m3gmMmEo bo-
d900(30bm 9 3nMbsmmdal MmL; gMomswgomos-
bo 96 IMogoma@aomnsbn mmaba 3mobozsda ym-
%360LsL; Lobmol 30Mmdgddo d3MMbormds dmdg-
mgmob d0g6 96 dmmoglbgds Logebagdm obgbg-
dmmds3dn), Imd89gdL d98gan 3Gnb(3030: meg-
330639, bosbol sbsDmayMgdals 3oemogde-
mgdab 3mnmmds g4560badmgHgds 0dom, oy Mo
DdbboL obaMR O35 3amMbngMo sDoMamgdmmo
03 398mb3q35d0, 0 boMggdlb megem goosnboon-
©5 5 3oobs dg9dmgdmms. MEgbmdal ©aba-
39600 350536y39805, 09 s LogoMmgdgdo oM-
LYdMAL EoDIMIMgdal FogMm ambogEmma
dgeBgmm (3bm36930L Bqbdn; Bogomomewm, Mo
mobbs go@snbows dsb  3mbimg@mmow Labemals
306md9330 8mgmobmgab.’® mpgbmdol dgezobgds

16 BGH, Urteil vom 10. November 1998 - VI ZR 354/97 -
BGHZ 140, 39, juris Rn. 13; KG Berlin, Urteil vom 11.
Dezember 2017 - 20 U 19/14 - MedR 2018, 575, juris Rn.
129; OLG Stuttgart, Urteil vom 12. Mai 2021 - 4 U 358/20
- RuS 2021, 418, juris Rn. 39.

17 BGH, Urteil vom 10. November 1998 - VI ZR 354/97 -
BGHZ 140, 39, juris Rn. 13; KG Berlin, Urteil vom 11.
Dezember 2017 - 20 U 19/14 - MedR 2018, 575, juris Rn.
128; OLG Stuttgart, Urteil vom 12. Mai 2021 - 4 U 358/20
- RuS 2021, 418, juris Rn. 39.

Rggmmgdfngn bofggdolb Lodmdoo dgbedmgdg-
0o 3bmeme 03 d53mbzg3o30, 09y 3mdbabnMgds
(Bogdmomom, sbem bamgboggdal 80gm) gbabyo-
mE 5M0b go6gmmo (530b momdady Jzgdmo B.
IV. 1. @ 3.).77

mbobdngdgool bomsbsmmds s og30mgd-
mmds bos 3osbywgl 3gmn(3060bs s Gbagdm-
mmgoob bs8g(360g6Hm 3606(303930L abgrg0m.®
3dndg 3b0sbgdgd0L dgdmbggzedn, ovy 3gon(s0-
6530 5056Mgdm3ds mbobdngdgdds 396 dgdmm
356 3160b6gds o6 @ 3030mab dgabdegds, aodmbe-
Jobob babom, LodoMomgdMogo goggdom, ,o0-
(30egdma” dgadmagds Rsnmgsemml 33nMbaenm-
d0b obgmo dgomeol (3008, MmIgmoas GMowa(z0-
@ 39300030 56 50l sensMmgdymon, 0y M-
LgdmMdL damdamgmdol gondxmodgbgdal Mgsmo-
bGmGo dobbo.™®

ab3-0b 251 11 1 3aMoaogal 3GM3mM(5049emm-
d0b gomamgdo (. bz-ob 409-9 dqb.) 56 go8m-
0y4969ds, Gm(30 boydamons Ladgwn30bm hzgbgdom
350m35mobbobgdyma  33nMbammdol  bafggd-
99.29 ab3-0b 251 11 1 3oGoaox3dn bo@mno dgb-
Onmgdobogol ©obgbgdnmo dgdbmyywggdo ©o-
39dbgdmmos JmbgdMog mnfMgdemgdady. s3g30-
0 ,93mbmdn gy 600)3@0”21 30 0@s30sbols &gy~
69dobo s aMmbgdabmab dgmogbgdgmas.

aa) 339Mbsmmds

9bBoGIE00L FormeyoYegds dmasogh y3g-
Moy gmb, Moz J0Dbo obobagb Dnobsdwmy sMbg-
o gadognEo Jomnsbmdob smmagbsl o6 (bo-
Fomgdol dgdmbgzgzedn, dgdbndadgdal gbom)
dobomob dogLndoemy® Fosbermmgdsl. s308md, ob
o6 dgdmogamamgds dbmemme Ladgonznbm Agg-
bgdom  gomgamabbobgdmemo
0Mdg dma(3o3L aDIMamgdymals gofgabaymo

mbabdogdgdoom,

8 RaBmann in: Herberger / Martinek / RiBmann / Weth /
Wirdinger, jurisPK-BGB, 10. Aufl.,, § 249 BGB (Stand:
02.09.2024), Rn. 29.

19 OLG Karlsruhe, Urteil vom 11. Juli 1997 - 10 U 15/97 -
NZV 1999, 210, juris Rn. 12, fir Akupunktur.

20 Staudinger/Hopfner (2021) BGB § 251, Rn. 21; Ebert in:
Erman BGB, Kommentar, 17. Auflage 2023, § 251 BGB,
Rn. 25.

21 Staudinger/Hopfner (2021) BGB § 251, Rn. 21.
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096bobol smagbobss. gb 30 (39mogds abgo Lyy-
Boo 3mb3g@oznm m3gMo(3090Dy(3, HMamMn(3os
65603 930L 8m(30mgds,%2 56 3ol gmo v
9bmgB 0G0 JodnEmaoal Lbgs (bodgonznbm Rgg-
6930b 30ds) Dm3gda.

B0sbob 965bMINEgsal gommgdnmgdsl sbg-
o0 3m3babyMgdal d98mbggzedn (g3obbbgeggdom
350m35mobbnbydyma
3306Mbommdobasb, Mm3gma(s, 3M0b303dn, dgod-

Lodgnznbm  Rzgbgdoom
mgds oymb 3mb3g@ogyca sb gbog@ogmco bobo-
0000s(3) d98mbadmgmeglh mmbabdngdol ambog-
Gmemmds (abg-ob 251 11 1 3oMog@ogn). o33,
Bzomn bo3dome domamos. dsmmgbo gaogHe-
&0 LobodoMMEM 385LMsb s 3o330Mgdom, 39-
dme, 35M00b dgegasn smhRgbommn 6560dymals
Im30mgdob dqbobgd, sbndbogh:®

»8356bo 3o 98000 08 dgdobg9598d0, Bm@gbocs
@5doMmamgdmemol 3ommzbgdol bEGmemo gomgs-
mobbnbgdomo(; 30 0db0sbgds mdbndzbgemms, go-
dmbo 3ol dgdobggz5d0 06 gmgbgdobs @ bogg-
09960b  dgxgmgdsd dgodmagds  godmogemobmbl,
mmd sbomomydammolb dmambmzgbs Mab&odz0-
ob  momdody ommz93L  3900mbobonbogmgdal
3M0b(303b, Mo@asb 0g0 sSHO3MMIMM (309 bom-
K90005650 05353006 9 M0. B NS 05, SIS 5
(30098 900, ©5dsMsmgdmends mogn dgodmyomb
0060L 865D oMM 980D g goem@gd o 3060l bo-
bomggdemme; ymggemogol o6 stob swzoemgdg-
o, mmd dob dbmenme 08 Dosbolb sbsdmsnmgdo
dmoobmgmb, Gmdgembsy mogoo godmsebbmem gd-
©5, 0 3350 dmNb 935 bom x9d0b 3o6935. 09
330, @B mgd el o6 dgmdemns, W3ommdme
®5 dgmdmsgem g3mbmdngamow obomggdenmb
0060l dgdobg93000. 3odmbs geobol boboo), go-
Mamgdo 0603939, Omogbsz MgbGndmionb go-
®5398989emo @sgnbgdoo dmmbmgbs 0300069~
3am, dggobmmzggdsdmg dobemo Jdgmgdoc od3o-
39...

22 530b momdadg: BGH, Urteil vom 3. Dezember 1974 - VI
ZR 1/74 - BGHZ 63, 295, juris Rn. 3 ff.

23 BGH, Urteil vom 3. Dezember 1974 - VI ZR 1/74 - BGHZ
63, 295, juris Rn. 12.

24 3. bbgmob ©oD0s6gdobsl 3oMmgbmmmdalb mamagdal

©o(330L momdadyg: demngMadgoema/3sggbermbo, 3oGimg-

Bmemo Dosbob sbsbmoyMgds LogoMmggmmbs s gqgMds-

60530, dgmagdoma Lodsmmmal gymbama 10/2024, 83-

18 s 3m3mg3bm a396Mwgdo.

0PIGo, Y39EeBIH0 ©3IMgo@gSgmos gmby-
9@ emo dgdobgggolb g3omgdmgdgddyg, bowsrs go-
bbogaommgdoor 9b60d3bgmmmazgsbos & abGodmzoob
dmobmzb0dg oMol o dob gg03cmg60L dobd§o-
30 o d60d369ermds 5 bomomgdmmnborgal, oby-
39 00069 3sbgbolbdggdgmn 3omol 3obabolbdgy-
3emmdob bosmobbo, mmogg dbomols 93mbmdo oo
dogmdomgmds s (36mamgdob dmgown 395900
@ dgbgomemgdgdo. 69bG0d 00l dmobmzbody
@pomolb ods gmbogmammmmdol dmamol gosgom-
3980b godm, bbgremols sb0sbgdalb dgdobsgggzsdn
obgor godmbsgemobow mbos oMb gl, Gmdgemos
dmocbmagl dornsb 3537 E0bs3ommdgdL ndnb
@obowagbow, MM Gomarz 9893d9 B gbBodmz00
dMOMmds  mobbggomadn  3900mbobonbogmgdol
3606 (3030006

dgegao, dommgbds ggogMomm@mads babads-
Bommd 53 1974 bemal gosbyzg@nmgdsda Room-
3omd, MMI ©33b0sbgdmabmgals svgmbagcmemo
04695m@s ssbmmgdom 2.5 b3 LogMdab (M3gdom
obogamn) Bobodm@al dmznmgdol s 30bEgds
Y&l 3900 babomowasb. od(ze, gb aosbysg-
&9 396 35LYbmAL Mebodgmmsg Bomdmoaqbgdl
B0b0gnM0 Bomnsbmdabs ©s 30HM3bnmmdobt
00633m93930L Momdabg. 2

bb) 3048 0o bad 3Mmbsmm baFmxgdab 56s-
Bm9Mgdab gomymas

aobbbgoggdom bogmol Dosbals LodsGoal-
356, bLooz oDIMIMgdmmb dgmdmans dmombm-
3L god&oyca Madmb@ ol batggdo dabo Mge-
s asbbmmz0gmgdals 506333,26 3otMmgbe-
™0 D0obals dgdmbgzgzado gb obyg o6 oMab. Lobods-

2 s3agetogg: RlURmMann in: Herberger / Martinek /
RiBmann / Weth / Wiirdinger, jurisPK-BGB, 10. Aufl., §
251 BGB (Stand: 23.08.2024), Rn. 59.

26 58ab 0omdady, 3ogqbmmba, Bo@gMosmuma Dosbal go-

mogms 93@mbogbom dgdmbgg3g80L ML 39M3sbns-

do, Heft 7-2023 lawjournal.ge, Seite 1, 6 f,

https://lawjournal.ge/wp-content/uploads/DGZR-7-

2023.pdf.
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Mom 300 03o oM sm0omgdl ,xm0dGomma Mg-
ImbGob  bomggdl” s©s80560l 3q8mbggzedn.?’
530l momdadg Mdommgbo ggogMommda bobods-
Bormm o(3b50qdL:2

25 DoMmomadmmnlb gb (s38mMgdol dgbodzbs:
bogonol Boobolb dgdobgggzsodn ombgdmemn) osgo-
baygemgds, mogom gobjomamb ©odb0sbgdemolor-
30b B9bBoGwz00b d0bboor s 30L& gdmemn 0r5b-
bs, o/ dgodemgds 3036 (39emgb oM mz69emo Dos-
bob dgdobggg009. of dmbgdmogo &gbBodmz0o,
G mdmmoborgobs s o bsmomgdmenl dgmdemos dmo-
obmgmb 00bbs gbg-0b 249 Il 3s658M0 0l boga-
d39cdy (938mMgd0L dgbodszbs: sdgsdowm abg-0b
249 11 1), dodsmoraemos oo gamao doernsbmdal
3sm@a960b 396, 96 oMo JmbgdFmngn bosbol smdm-
Rb3M0b 396, Gmdemol gobboemgss dbmenmeo o
dbeemm Jmbgdol 356 joMmagac, Mmdgmors 994399
dbgds abg-ob 249 2 3s6r5865030L 056563 06~
b3dg oMol 0dsb, smbmdmogs ondzgdgemos.
@5 doMmamgdmemnl go@obyzg@omgds, Hmd o od-
Jambommb  (Jogomnms, sdsbmob s jo3dom -
3o mob3980b o6 bommdsdgdemmdolb gdz0b go-
dm) @ ombgdaemo sbnsbgdoo (3bmgmgds gobo-
amdmb, bEaemos gobbbgogogds abg-ob 249 2
30/ 861503000 3om3smnlbbobydaemo 0sbbols oo go-
bamgomn gobjomagobogob s 0bgzg o6 ool dg-
M 9850, BIMZME (3 M350 ©5D03bgds, Hmdgem-
bog @oDomomgdmmn 5Bomydl; sdobmgol dob o-
bmbo 9d&mmbggenymab guemsn 3m3396Ls 30000
0bg39, OMamE (3 ©bsMmamgdeml o6 dgmdemns
dmoobmzgmb 5805698 mnbgsb gbs-0b 249 2 3o-
Mo8M3030b dobgogoo (9umm dgomn) m3g@ms 300l
bo 980, o 0go s6hg3b (gamm 0og) 3mbbgm-
39809 d3mbocmmdsl, sbggg 396 dmoobmgl
535056980l 356 8 3mbsmmBol bom 980l 8bo-
Doamgdsl, omgo ogo bogmomo 9omlb oddmdb
6980bdogm 8 3mmbocrmBoDg. oM o dsMmsmgd -
o ombmgl d3ambommmdol bom x9dL, dombgos-
3o 0dobs, MM oM s30m7ydlb d3mmborrmadsl, ngo

27 OLG Kaoln, Beschluss vom 21. November 2011 - 5 U
109/11 - juris Rn. 3; OLG Miinchen, Beschluss vom 1.
Februar 2006 - 1 U 4756/05 - MedR 2006, 596, juris Rn.
18; Hanseatisches  Oberlandesgericht Hamburg,
Beschluss vom 29. Dezember 2005 - 1 W 85/05 - MDR
2006, 873, juris Rn. 10.

bnbsdmzomgdo ombmgl 3m3396bs(300b KxebdFHong-
mmdol  gobgmdmdomo  ommg930bmz0L.  obgo
gmd3g96bos(300L domoremb gb&ngo gbg-ob 253 3o65-
36590300 (538mM980b dgbodsbs: deo. bz-0ob 413 1
dmb.) ©oboMmomgdmemobogol  md&Hmbg9mmymel
dbmenme 0d 3ommdgddo, Hmdgemos googsemobbo-
6g8memos gbg-ob 847 3omogmoxndn (s38m@ 980l
dgbodzbos: doom. bg-ob 413 Il db.). o @sDsGs-
gdaeb Bomdomgdgmn bodgwoz0bm 3G m39009-
Mol godGoamo botr xgdol domgdol meaemgds dog-
G9moo, gb abg-ob 253-9 3smogmox0l 3396 0l
33em00 dmbgdms. om0 abg-ob 847-5 3s60a-
Mo90b 60bs30mmd 980 dmmsenama dosbob ggmems-
@0 3md396bs300bmg0L 6 6L gdMEL, s DsMms-
mgdemo doomgdos 3md3gbboczosl, Moz dob jo-
bmboor bobsdwgongdo o g3090360b; bbgs dgdo-
b393590 3o, dob dggdemgdmms abg-ob 847 3omsg-
593000 35bbod3m Mmoo dmEmomumao Bosbol 3md-
396bo(300b godG s jobmboo gomomzgscmalbboby-
3o gmmdoo. 58 gobboenmemn dod9dgd0lb godm,
30mmgbaemo  bosbolb dgdombzgzedo oDomoemy-
3l oM dgademns cmogobugemom godmaygbmb
®gb&0B 00l bomxgdo. SoGmmgbamo  Dosbols
boggmmdo ma9b&odmool bomxgdo dodbmdmo-
300. 8do@md, odomomgdmmb dgmdemos dmaoo-
bmgmb 8 3mmboemmdob bo xgd0 gbs-ob 249 2 3s-
Moamoxol dobgogno dbmenmeo 0d dgdmbzggedo,
09 Mgomo@ 5306 93L d 3EHbsenmdsb.

530@m3, 60bsLbomn sbsbmonMgdols dmmbmg-
bo, MmamMo(s, dsgomomsm, gomgsomabbabgdy-
moos bg-ob 408 Il Igbmom LodzyMbomm 3Gm(39-
Mgdobmgol, dbmmme 03 dgdmbzgzsdo donmg-
35, 0] EaDoMomgdmmn Mgom@om LA -
98L 3 39MbommBab gobdEMsbzeb.2 Gmame (3 B7-
Lo, gb asbbEsbgs oELENMEgds ©oDNSbydAL
33Mbommdol mdogd@nmo LognMmgdowsb o
dobo 3399@mbommdobmgal 339 domgdymo dmbe-
3IDogdgmo dmIgd0s6.%0

28 BGH, Urteil vom 14. Januar 1986 - VI ZR 48/85 - BGHZ
97, 14, juris Rn. 14.

29 OLG Koln, Beschluss vom 21. November 2011 - 5 U
109/11 - juris Rn. 3.

30 BGH, Urteil vom 14. Januar 1986 - VI ZR 48/85 - BGHZ
97, 14, juris Rn. 15.
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b) Lyydogd@ by MENg6GaMgdyma Dasbab Jg-
gobgds

Lmd0gd@dg MM0gbGnMgdymo basbolb dggge-
Lgdob 3606(3030%" Bmombmal, GmE Lsdgwoznbm
mbobdngdal o 30mgdmmds o6 aobabsdmaMmb
dbmmme mdogd@amo bGsbosmEom. badgwoaso-
bm @mbolbdngdgdobomgobsy dmddgwmgdl 3Mab(zo-
30, ®m3gmoaz LobadosMmmm 3Mad@nzedn smns-
959mns 603mnlb Bosbolb Lodsmmmoal LggMm-
30232

» @ DMmOmagd el dgmdemns o8 Dnob gdemols-
306 gbg-ob 249 Il 2 3smogmogol dgbsdsdnbsw
dberemm ol bom g gdo dmocmbmgmb, Hmdemagdocs
@5 domsmgdemal dogmdsmgmdsdn dymean gmbo-
gmo o gymbmdonmsm dmedmmgbyg ssdnsbols
030mbodMm0boor Doobol odmebgmoborgol dodo-
6dgbmbocmo s smzngdgeno Boblb. dob, g93mbm-
Jommmdol 3606 (3030b dgbododoboc, g3smgde,
ambogmammdol ot gemgddn, Dosbol smdmobs-
Mol yzgmody ggmbmdoama gds sombomb, o
3dob dgmdemns bosbol sdmab amabogol bagomm
bom x980b  m@gbmdsdg  gozemgbs  dmobobmb.
o9d (30, 080l 3obbodmgmabol, o Mmdgemo oco-
396000 bot xno s 30emgdgemo, sbygg omngscmol-
60bgd o mbs 0gmb s dsmsengdemols bogob-
3900 damdsmgmds, aobbsgmmmgdoor dobo (3m-
@bobo s gogmgbob dgbsdemgdemmdgdo, obgzg ob
bomoraemggdo, Gmdengdos dgbsdemms dobdg gob-
bogmom gdams sobobmb (9.6. bydogd&dy mEro-
9605 g8 o Bosbol dggebgds, dnwdngo bobs-
domoremm 3Mog0 s, dom. dbmenmeo bgbs@ol go-
bshgbgdo, 2022 bevob 13 939938960 - VI ZR
324/21, VersR 2023, 330 Rn. 11; 2019 6ol 17
®939989m0 - VI ZR 315/18, NJW 2020, 1001 Rn.
15 o 0 oornogdaemo bbgs Eystrmgdn).”

31 580b momdoadyg: doggbemmbo, 3@ qfosmata basbol go-
dmmgms 53&mMbagdom Jgdmbggzgdaol MmL agMdsbos-
do, Heft 7-2023 lawjournal.ge, Seite 1, 6 f,
https://lawjournal.ge/wp-content/uploads/DGZR-7-
2023.pdf; BGH, Urteil vom 23. April 2024 - VI ZR 348/21
- NJW 2024, 2324, juris Rn. 14; BGH, Urteil vom 16.
Januar 2024 - VI ZR 253/22 - NJW 2024, 2031, juris Rn.
12.

abggg, HmamG s bogmol Bosbolb sedmabgmals
338076333030,33 36bbmMa Ladgeo30bm dgaizaby-
3980L (36mabmbal Mobzgdn) s oboMamgdey-
mob 33Mbaemmdado sd39d9mn dg3m3gdab
0b30, doMomoEsE, ©odbsbgdmal dbamagbss.
30Mm3zbymn bosbobmgal, dgbodadobsw, 0g0zg
bgbgdo 3mddgegdl, Mo Mdsmmagbds ggogMe-
mnds LobodosMmommd dmmmb 538 mbsGMObL-
3G m bodmomgdolb abnsbgdal dgbabgd es-
3065 (9d080 ©s Loszomdymam, God@mdMogzs,
35(3096@0b ,LoMg3MbG™M LgHgabol” Gmmdn sHo-
ob):34

500 DM gdemo  go@ob399Lb oD0oby-
dem Jobfsbsl bgmgobol (3068ML & 93mbGobor-
30b obyg, mmd dobnob s ogdomgdoo dob ot g 0-
b&gdo (306bs3mMmgdnm dgmbggolb o6 dgwsdb gco-
39mdob) 3 semgammmmds, babdogd&dy mmogbo-
®989m0 b0sbob dgoobgdol bogmdzgmdy, o do-
Momgdmmnbs s ©3dd0sbgdmol FHoogHomdo-
do sbgoo dgdmbzgzoom gsdmbzgmmn & 9dmb@Eob
bom g0 bLE e 8bsdmommgdons, obos(s
0bnbo, dosgomomasw, doboemol 36 bLadxndom mmab
3o@ogsM398memn omgmnlb ob bgmazol 39680l
33bEmMmo b Moy mbmdonmo dmdomdalb godm
godomomagdmo doscmn aymb s, dgbododo-
bog, ot 0gmb sz0emgdgemo abg-ob 249 11 1 3s60-
amo0b goggdoor (0b. bgboBob gowsbyzgdoemy-
3980, 2022 6ol 26 s3G0cmn - VIZR 147/21, NJW
2022, 2840 Rn. 12; 1974 6cvob 29 mg§mddgmo -
VI ZR 42/73, BGHZ 63, 182, 186, juris Rn. 12);
38330 dgdombzgzedo odomamgdmmnlb dmabm-
36960 bgmzob3968Molb  m3gme@mmol dndomo
dboremm 0dwgbowss M 9mg3906@mmo, Hodwgbs-
@3 5900569390l bLomggdmol 3m3396Ls 300l
R0 30m98d0 30056586 935 dgmdemns dmombmgmb
(bgboBob gowobyzgdocemgds, 2022 6ol 26 s3/0-
o - VI ZR 147/21, NJW 2022, 2840 Rn. 12, ...).

32 BGH, Urteil vom 16. Januar 2024 - VI ZR 253/22 - NJW
2024, 2031, juris Rn. 12.

33 530b momdody: Joggbermbo, 3o@gMosma@a bosbal go-
dmmgmo 03&mbogdom 3gdmbgg3gdalb MM agMBsbos-
do, Heft 7-2023 lawjournal.ge, Seite 1, 17 f.,
https://lawjournal.ge/wp-content/uploads/DGZR-7-
2023.pdf.

34 BGH, Urteil vom 16. Januar 2024 - VI ZR 253/22 - NJW

2024, 2031, juris Rn. 14 f.
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dgboedsdoboc, bgmgobol (3968056 ©s 3053060 9-
3emo @obgo @hgds... @sdomamgdaemobs o oo-
db00b98mol Mmoo gmormdsedo
dbomgb (...)."

bgboBds 58 bogocmbdg 1974 Eemols 29 m§mdd-
mob gosbyzgdnemgdsdo - VIZR 42/73 (BGHZ 63,
182) wosbodams, Hmd ©sbsmamgdaemo domors-
m0s 35m@gdemos dg339m0b go3990bob o Mg-
dmb@Bob bgbogms o bLEMogs g3ob6bmM (309em9-
3obogolb bogomm bbgs dmdgdol domgdobsl g3m-
dmbodmgdgdom
0dm73gomb, Gz 00gomolbbnbgdl ©sddosbgd-
ol 06896 gbb D0sbol dgd 306980 JodsGr o, oray-
d30 o6 Mbs 335506 yaL, Hm3 Dasbol & ga -

5905698 ol

bmdogamo  obod o gdmemn

momgdob 3Gm39bdo dobo 3mebobs s b9dmdg-
@930l dgbodmgdenmd gdl, Gmgme 3 69b0, oogobo
Ao 30m980 53L, 83obbogmomgdoor dob dgdwmga,
o3 9ob M9dmbBob dg339000 8obzo @ ©oDNsbyY-
3men Gobsbs b3g(305m0bBgdl Bosdoms.”
049006 35dm30bsMgmadL, HmI oboMmamgdy-
mobomgolb, Bmameg bgbo, o6 sGal gmbagMymo,
md ob 9393500mb 9403b ob LoszoEIymEymb 3m-
B0l mEgbmdadg. doMomomos, 3ol goM33g-
@ embgdg g3omgds Immbmgbaema 96 393ama-
do g33mbomgmgmo 3mbm@momal ©abodmomgde-
mmdol d93mB3gds, Foacad oe o3 dgdmb3gdabs
dggase o6 g5dm0n339090s dgmsebbdgdmemn dm-
BmMoM0sb 3osbMs 56 33zgmMn gomogomdgds
dgbodsdobo  3mbm@omol dodotom, ©sboMamg-
dnmb gxmgds 993L, ©83D0sbgdmabasb dmaom-
bmzmb aobgmmo bomggdal sbsdmaymgds o6 dab
d0docon 6oygbgdmmoa Immbmgbabgsb gomagalyy-
Bmgd5.% o330 398aa oL Bmabg3L s8bos-

35 3. bogmob Dasbob dgdmbggzedn: BGH, Urteil vom 23.
April 2024 - VI ZR 348/21 - NJW 2024, 2324, juris Rn. 14;
BGH, Urteil vom 12. Marz 2024 - VI ZR 280/22 - NJW
2024, 2035, juris Rn. 11 ff.; BGH, Urteil vom 16. Januar
2024 - VI ZR 253/22 - NJW 2024, 2031, juris Rn. 12). Hat
er die Honorarforderung noch beglichen, kann er aber
Zahlung nur an den Arzt oder Krankenhaustrager (nicht
an sich selbst) begehren (fir Sachschaden: BGH, Urteil
vom 23. April 2024 - VI ZR 348/21 - NJW 2024, 2324, juris
Rn. 19; BGH, Urteil vom 12. Marz 2024 - VI ZR 280/22 -
NJW 2024, 2035, juris Rn. 16 BGH, Urteil vom 16. Januar
2024 - VI ZR 253/22 - NJW 2024, 2031, juris Rn. 20 ff.

bgdmob LoboMagdmme mogobo bgdobdngmo 3mb-
0430960 3mmnbm3zbol sm3mds p3nMs@qgbmdab
3m8396bs300L Bgbob Babgozno.3

09y dbsMamgdyma daba 33m@bamma g4ndals
ob bosgodymeymb bgmdns, gb 3G0b3n39d0 gob-
boggo®gdgmor 8midgrgdl 3mbyMadamer 3o
bbm(309magdymo bodgmaznbm mmbolidogdgdals
dndoGron. Mmam& (3 Bgbo, aboMsomgdnmb mezmg-
35 0g3b, 9bmb 3abdg badgwa(30bm (3MEbac -
do@qdmoa g40dgdal Mhggel s 0dgen agdmbomb,
63 obobo Ibmemme Lsdgwaz0bm MzombsbdMa-
boo 30bs6dgbmboem MBaLdngdgdb M@mkgzab 6
Ros@oMgdgb. oo ¢3g@ql, ©odbosbgdmals dbe-
9L BRgds Mab o, o LodgEo(306m MmgambsdMo-
boor LEmGs@ RoGomgdmmo 33nMbaenmds dmbo-

mmEbym dgegal 396 dma@sbb.

C) 3b3Mmmgdymal (3bmzMgdalb 3mb36Mg-
&mo 30mMmdgd0

3bDoMomgdymb Dasbo Nbos s1bsdreyMmral
03 306md75d0L GofMamgddo, GMAmgdLay sdbo-
0bgdgemn dggbbmm (¢mdsmmgbo ggogMamaca be-
bodaMommlb  gmMIMmaMgdom, ,OH™3gemdoz ob

"), 56 absBomadamol g3m-
bmdogymo ©s bmoosmyMo 3oMmdgdol gomgo-

3ol goasbyws

mobbobgdoo.

9L Bogmal Bosbob dgdmbggzedn mogaboogow
(3650005 d LadoMmnmgdMagom LBYmow sMab do-
0gdmeo. 3ogomoms@, LdGMIbLIMMEG™ dgdmb-
39357 35Lybobdagdgmds 303> domnobow ©o-
B0569899mo 3564560L maFgdymads 1bos 5565
0oMmb, dogbgosgsm ndobs, gb oym gra3mbgdals
bogmo 09 ymggmemono dmbdomgdols dobgobs.
0bg39, 998mbagmnl s3oMa3zoLMSb ©s353306Mg-

% Jeoe. fir Sachschaden: BGH, Urteil vom 23. April 2024 -
VI ZR 348/21 - NJW 2024, 2324, juris Rn. 19; BGH, Urteil
vom 12. Marz 2024 - VI ZR 280/22 - NJW 2024, 2035,
juris Rn. 16; BGH, Urteil vom 16. Januar 2024 - VI ZR
253/22 - NJW 2024, 2031, juris Rn. 25.

37 BGH, Urteil vom 6. Juli 2004 - VI ZR 266/03 - BGHZ 160,
26, juris Rn. 8; BGH, Urteil vom 18. Oktober 1988 - VI ZR
223/87 - NJW-RR 1989, 670, juris Rn. 17, fir die
Behandlung eines Armeeangehdrigen in einem teureren
Militarkrankenhaus.
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dom gd3Lb oM ab3zq3L, HmM3 Bosbdg 3obyybnbdggo-
mmds ©33b0sbgdgmb g30LMgds 0dal doyybgoes-
3500, ©3boMamgdemo domamo dgdmbegmals ddm-
by srgmza@os oy ogforogee BoggedyGeb
LEYMEIbEO, AMIgmbsi Lagymema dgdmbogsma
o6 goohbos.

03(35, mogabmogo (3bowns, MM do@gMos-
m0DaMgdmmo doamads oM ©d0d390s, MmuEgbs(s
Logddg gbgds Ladgwa(znbm Rzq6gdoc aobLobma-
e mbobdngdgdlb (ob. Dgdmoa gbz-ob 251 11 2
3oM0aMdx0). (30 EsDMamgdmmol 0boogo-
Moo (3bmgMgdol 3oMmdgdo LodsMomgo-
0350 d0bsbgds I 3MEbommdals gofgabmm 3o-
mMdgddg (3m3PmmGo o bLbg.), Mopash - Hm-
am@ 3 dgdmo 360l gobbomyma (0b. bgdmo B.
1. 2. @)), B0sbab Ladsmmoab gbdz0s (3bm3cg-
d0b 03 306Mmdgd0L ogLodsemyMo dgobasmhybg-
355, HM3mados bosbolb dgdmbggzedmg sGbgdmd-
Qo.38 9L dmombmgal, HmA3 33nMbormmds(y oM 339~
@o© dggbededgdmogl ebomaemgdmmoab (3bmg-
960b bgomb; by ob bogMomme o6 oymb bo-
Bmgsmgdsdn domgdamo. dmaswo mEngb@omo-
bogob go8maygbgds ob, o9y Mo 30GMdgdL somAg-
3000 dbaMamadyma 339Mmbammdobmgol dabo
36m36960L bLGomab dgboedsdabow, cyza dobs me-
3500 ImBg3s boggdal ogsMmzs.3® o4 86nd3-
Bgmmgebos sMs Fbmmme obsMamgdeymab g3m-
bm3dogycn dgmdstgmds s (3bmgMgdal bGomo,
06039 gobIMMgmmdal 39Mdm ©sbdmgg30L oM-
LYdMBS(3. 9 oDBPZg30L 30MmMdgddn dgrab 39-
dm gdo0dob 6 39Mdm 3mnbogzol dmabLabymgds,
©53b0sbgdmoal Daobals sbsbmanEgdol gomog-
3 gds (sbaMamgdymal (36mzMgdol Lbgs 3o-
5300 Jogybgsgew) o8 dmaLaby@gdsbacy dmo-
(3930.% obsBomgdnmds xob8GNgmmdal 396-
dm odm3930L gogmmM3gdom s dgLadadabo go-
obobogdol gomobmom 33sx0mm shzqbs, HmI
03003ymaymdab 393mbgzgzeda, bogoMmgdabadgdm
ol 3boE 96M0b, goommb 396dm 94030l 3mabobyy-
960l bofggdo.

% Joe. BGH, Urteil vom 12. Juli 2005 - VI ZR 83/04 - VersR
2005, 1559, juris Rn. 49, bei Querschnittslahmung.

3% BGH, Urteil vom 11. November 1969 - VI ZR 91/68 -
VersR 1970, 129; Ebert in: Erman BGB, Kommentar, 17.
Auflage 2023, § 249 BGB, Rn. 38; erganzend: BGH, Urteil
vom 10. Marz 2020 - VI ZR 316/19 - NJW 2020, 2113,
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9L o6 60dbogl, Hm3 Ladgwa(z0bm dmBLabyMg-
b0l goMgabym 306mdgdda (Dosbedwy oMmbgdy-
m0) (36m36M980bgnmo FamdsMmgmdal bLBmmawo
>0R3g0> dg9drgrsgor Pbrs dmbrgb. abs-ob
251 Il 2 3smogmogol ambog@mmmdal bemgzstn
3baMdmMadymabasb dmombmgl, ®m3d d3¢m@bs-
mmdob @AmL 340633999 ©8003Mdg6Ddg bognwgl
35M9abymn 30MHmMdgdals mgombsdmabom. gb dom
m39@9Lb dbgs, oy Dasbo goyPGmbomgdrmmdom
0ym a53mBggmmo, bz bbgobo dMsmgmemm-
dom, badmmmm gs3do oM 33990 bagom (3bm-
36950bgmo Mol go donbg oMLYIMEL. Loddmemyy-
o Mm3 3mgzom: sbgm MHmL ds33560mMab bo-
(33ma© 3dbebs m30bm dobomagdos; omd(ze oo~
3obogy@ol dmyzaymo  oboMmamgdyma  dbm-
mmeE d0bgfomne ByosmDyg o6 Mbrs nymb goway-
3obogmo.

d) 35305 360b 360b(3030

53 3M0b(3039800006 5bg39 a93m30bsMgMAL,
3 oDIMIMgdnmol Bosbols sbsdray@gdals
dmobmgbgdo 330300 Nbos gondogbmlb 3obm-
boo o6 %o6dMNgmmdals 3gMdm odmzgz0m goo-
35m0obbobgdymo  abmggzolb dmmemmdobash.
©33bm3930L gomEgdnmgdgdo gs60bsdM3MgdS

dbmmme ©sdmgg30Lb bymdgzGmmgdom, gobbe-
3N06 5800 ©sD3930L 30Mmdgdam.

3. 3o3m399o bsznmbgdo

3) 30m3zbama basbab gg30

Lod 3MEbomm bofggdal sbsdmayMgdals (dom
dmM0b 33emg30Ls s 0sgbmb@n ol batggdals)
dmmbmzbolb Mxmgds dbmmme 35306 sMLYdMAL,
09 (bagomomom) sdb0sbgdmab J3gmgdom bbg-
aol oD0sbgds Imbs. o) oM LG NM©S

juris Rn 18, fir Mehrbedarf; BGH, Urteil vom 28. August
2018 - VI ZR 518/16 - NJW 2019, 362, juris Rn. 20, fur
Mehrbedarf.

40 Ebert in: Erman BGB, Kommentar, 17. Auflage 2023, §
249 BGB, Rn. 38.
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30M39mo0 Qo‘bnoGg&o,‘“ 39635605d0  gmad-
&960 bLodomMmommol aog99600, godmatosbgds bo-
doonmgdmngn bLoggmol bgmymazs. obsbgdal
MdMomm 9d30 @gmod@Mbsdemmmgdmngom @o-
B0sbgdol oM PGmMmEgds. sby MM, Mbos(s
Mdgmco dgdmbggzal dgdmbgggzedn, Hmameo-
(390 Logdom dgdmbzgazs, 33mgzoLs s ©NsabmL-
&030L batiggdolb s65bmon@gds dgodmgds dmo-
bm3zboen 0465L Bbmemme 85306, 01y ©sdD0sbydy-
™0 5 Ibmmme 3obnbobdagdgmos Mdgy® dg-
dobgzg3oDy, 9M9dg Bog@mdMogom asdmobgns
306mgbmmo D0sbn.*? gl dogmBs w(33emgmos,
09bs(3 LodgEo(306m M3omMbLabGAbom o¢y30emy-
dgemo agmb Lbgmmob dgbadmm @obasbgdal go-
dmg33ma3s. ombobndbogns, Gm3 gb doamds 3M-
39mEgds dbmemme  LadsMmmgdMogo OMM3g-
300, 569y 35Lbabdagdmmdol sdgMdbgdgma do-
BgdMdMm0mMdob abamsb@mmgdmac.

b) sbemm bsgbagzgdal 30b0§ 0l bosmyggda

396M35600b @3 3300MgoMmo

365748 030L 80bgg00m, obaMsmadygmal bGs(s0-
mbofmne bosgodymeymdo 33nMbacnmdal dgdmb-

Lobadsmoremm

393990, ©83D056939mb dgbadmms @sg30LGH™L
Sbmm Bomgboggdolb goboGab batggdol sbsdme-
MEgds. dbgomn Dasbal sbobEeNFgdal Ygmgds
o dobo mEgbmds ©sdm nEgdymns os35wgd0b
&03bs o bLnddndgdg, sbggg 3530960 obod%3.43
Sbodronmgdsdn dgadmagds dgomegl 33 bogmm-
d0b batiggdo, dgdmbogmal s3oMagzs (Dosbals dg-
3(306980L gomEgdnmgdal d3o(360 Babsdommdg-
3oL gomgomalbBobgdnm)* s aoM339mm Jgdmb-
3939090, 3533300 dodols bathgggdo.4°

41 demngModzoemol3oggbenmbo, 3oGmgbama bosbal obsb-

mafgds Lagdommggmmbes ©s 39M3sbnsdn, dgosmgdomo
Lodataomol gu@boma 10/2024, 36-g s Im3wgzbm a39-
Moo.

42 BGH, Urteil vom 17. September 2013 - VI ZR 95/13 - NJW
2013, 3634, juris Rn, 8, 14; OLG Hamm, Urteil vom 23.
Juni 2003 - 6 U 99/02 - RuS 2003, 434, juris Rn. 17; Ebert
in: Erman BGB, Kommentar, 17. Auflage 2023, § 249
BGB, Rn. 36; Weinland in: Freymann/Wellner, jurisPK-
StralBenverkehrsrecht, 2. Aufl.,, § 1 HaftPflIG (Stand:
14.03.2024), Rn. 36.

43 Staudinger/Hopfner (2021) BGB § 249, Rn. 298.

44 BGH, Urteil vom 19. Februar 1991 - VI ZR 171/90 - NJW
1991, 2340, juris Rn. 23.

53obmsb, ymggmmgolb gMmagzeomgbs oM
560b o gbnemon, Mbrs nymb o9y 56 gb batxg-
b0 30dmxsbdMogmgdobogol oy30mgdgmo o
sbenm Bomgbogobmgol goMoomzomn,® o6 Lo jds-
obos 0y oM, Mmd 30dnBgdo bgmb Mbymdogl
30dmRobIMmgmgdal 3Mm39LL s bafggdo am-
Bog@mmo oymb.4” 580@m3 bdoow BRgds ,d4b-
©m3360 Bmbs” oMo 3DMNB3gmmdabs (Mmdg-
™03 96 9939909056908 5bsbeMgdol) s go-
dmxob6dMmgmgdals 3Gm39Lob bgmdgbymdal dm-
&0l (HmIgmos doMomos 94398 gdomgds obs-
Bragdol). 93 b gombmeb ©s3e3d0cgdnc mds-
mmabo  ggogMoma®n  babsdstomm dqdwmgab
560dbogL:#8

»03008gma0 dzoemols dodsmor ddmdemgdals 3o-
Moo ddHmbggenmds, Gmdgemo; dbmenmo ddmd-
mydb, s s bbgs dmdzemgemngdl, dgmdmosor go-
bLEomb, oM 973999856985 JmbgdFng dgogabgdob
@ odo@md doBgmoscramo bdosbol 560D s mmg-
3ol gomagmgddo goomgscmalbobgdmman 396 06 4-
3o. 3dobmob, 565DmenMmgdomns sg00dymaal go-
d0@Bob dgogge 3mbma&mmowm Bomdmdmdocmn
dgdmbogemol @sbs joman s dgdszmmdol bot xg-
30, obysg 0sD0obgdolb godm Lagnmm dmgemobs @o
d@abgol Lymgobgdo, oggo doon bobgmds obg-
000, md Mzbem dmdzemgemgdol dogmsy dgodeng-
3o gobgmemo ngmb sbsemgon@ms.”

Bgs 0bbBs6(300L bobsdsmnmm 3Gs]@nzodn
03 3M0@gModgdl gdysmgdnsb, od(zs, hzgmemg-
d60g, doo dndomMor gsobbogyommgdamo bLodgos-
0om o6 dmddgogdgb.

53 Immbmgbols bodsmmmgdmogn sbadyogds
396356 LodsMmamadn 3MmMdmgdnEns. Sbem

45 BGH, Urteil vom 24. Oktober 1989 - VI ZR 263/88 - NJW
1990, 1037, juris Rn. 13.

4 sbgs aomsbygg@nmoa: BGH, Urteil vom 19. Februar 1991
- VI ZR 171/90 - NJW 1991, 2340, juris Rn 17; OLG
Koblenz, Urteil vom 17. Marz 2021 - 5 U 1651/19 - juris
Rn. 90.

47 5bgs aomsbygg@nemoa: BGH, Urteil vom 24. Oktober 1989
- VI ZR 263/88 - NJW 1990, 1037, juris Rn. 11 ff.; sbgons
&9b@gb0s bgms 0bbEeb300b Lobsdosmmm 3Gsddnge-
dogs.

48 BGH, Urteil vom 22. November 1988 - VI ZR 126/88 -
BGHZ 106, 28, Leitsatz 2; umfassend unter juris Rn. 8 ff.

11
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bomgboggdol ggabsblby® dpamdasmgmdsdy aog-
mgbs oM dgadmgds gomgzamabbobgdmma aymb,
@396 8000 RImoJG PR RIFYE0 YBmISY-
30 o6 oM@ggms. 530@m3, 396M3s69mo Labods-
Bomm 3Mod@o03zob doamds (358568 039dmma©
M3 3o g3z0,m) 93yscgds 03 360b(303L, Hm3 sbgmo
30008 gd0 asbobomgds Mmame(y godmyxsbdtog-
mgdob batiggdol 6s6oemn, o) 0bobo syy(30magdg-
m0d 56, byyem 330609, bgmb MBymMd9b odomsmy-
3ol g0dmygebdmomgmgdsl. LobsdsMormm go-
©306Y39@0mgdgddn 0dz00mom a3b3090d NRO™
035 LdZdMNMgdM030 LGN GdS; gb boboenm-
3603 0doom 5Mob go630MmMdgdemo, GmA sdggomo
Bmabmgbob gaegds (R9® joras B3gamaden
Lodommamdan(y 30?) Lagmggmomome smnomgdy-
mos. bads@mmal 3(36096Mgds gobabomagl Lbge-
obbgs aodmbagomb. ygzgmodg odoggMgdgemo
dgodmgds ogmb ob ImbodEgds, M3 g30boGgdn

a0obabomgdmogl MHmame (s ﬁﬁaBnb 35mgdymg-
3980 5 3500 dgLEYYmMads 3653539l o6 dmsgo-

LyRmydl Mdgsmme sdbsMmemgdnmal dodscron
365b0omMg30lb 3om©gdmgdabash.4® gl omads-
&c0 doamds sbggg sdsmmgdl dmmbmabal
MRBmgdolb dgdmgamazmsl dbmmmo MRgbal go-
mEgdnmgdol dJmbg sbemm bomgboggdom s
030l 3oMonlb, Gm3 sbomomgdmmds domgdy-
™0 365bMonEmadol mobbs bomgbeggdl (3nbndyd

bm&mdo@ oo 3mb3ggx 0l abgogom) Mbos go-
sb(3qL.%0

) bomgsdamo@siom mmbabdngdgda
aa) 35bmboo E>dM3zgmoa 30Mgda

9398m0 3m(3939mn 3mbadMgdgdol 390, go-
Loggdo@ B0bsbbom asb3oM@gdmmo Mbrs 0dbsl
39635699 bemgoomGo obdomgdol bodsmam-
do a53mygbgdmma dmgogmmo @ gcdnbo:

»393amd Mgedomo@ozasal” (V. bmgosy®o
3mgdLbob 40 VI 3s@og@ogn) ymggmmgol Bob ¢b-

49 Staudinger/Hopfner (2021) BGB § 249, Rn. 299.
50 Staudinger/Hopfner (2021) BGB § 249, Rn. 299.
51 585Dm9b s 393806gdnc bmgowaw: demngmndzocera/dsgg-
bemmbo, 30Mmzbamo Dasbol sbsdmon@gds Ladommsg-
mmbos ©s 39M35608d0, dgomgdoma badsmomal gumbs-

mo 10/2024, 62-3 5 ImIwygbm az9Mwo.
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bEgdL Losgodymeymdo ymesbs. dgdmgmdn Mgo-
doo@ o300 30bbow ababagh 3mbzMmg@ o Kob-
3M0gemdal 3Omdmgdgdal LEMog s 9i399G0sb
33MbommdsL bosgedymegmadn ymabolb dgdwmaa.

03890 (306m Mgadamo@s(30s” dgbadmagdgmos
3m0bozodo ymabolb aomgdyg Ro@omogl. dobo do-
Bobos KobIMmgmmdal dpgmdstigmdal 3Gmen-
mag@ngo 96 dmaso gondxmdgbgds. ab o6 go(39-
Immos 306mbabdngMo xo63Mmgmmdol bawsber-
39m 3335600 80g® (V bmgosma&o 3mogdLbob
39-40 3oMogMmogn), ob 306mbabdngMa Ladgbbom
3dm3930L MmEg60bs300L 3og@ (VI bmzoomy-
&0 3mgqLob 39-15, 42-9 s 3gdam3n 3oMogMe-
%900), 96, LE3NIoMbMSL 393806 gdmmo Mdg-
oMo dgdmbgggzobsl, 3o6mbabdngfMo wdgomo
d93mbzg30b @obmggz0L mEgebadsznol dog
(VII' beaznoemay@o 3megdbolb 26-9 s 398amadn
3oM0aMx3930). ymzgmemoy® 96sdn badgwon(so-
bm Bgedamo@ o300l dmdgdl bdnmMow ,Kuren® dm-
ablbgbngdgb. od(39, gb &gMdnbo, Mmdgmas og)-
0oy 96530 0dgz00ma@ 3odmnygbgds, sctggol
Logz@mbglb Jdbal bodgooznbm Mgsdamma@szasbs
> 3MMEBomddG0gn® mbobdogdgdl dmmal,
m3mgdo(g 3obmbom gomgamabbobgdmem bmsns-
@0 ©oDM3930L MMAsbnbs(3090L Fbmeme ao-
dmbszmabol baboo gzob&gdoom (V bmosmao
3mgdbob 111a smegMaggals dobgozom).

»B3OMBgLboggma Mgedomn@oool” Jobsbos bo-
dmdom (3bmzgMgdada homomymmdol dgbsmhbgds
ob omEagbs. dgbodsedabow, ob dnggnmgbgds dg-
Imbogmol ©s356Ma30L 8bsdmayMgdsl o Imo-
bm3zbob gos(3930L 39bmboo awagbom 3Gab(30-
336070651 0706533Q60300.52 dopbgosgs 0dabs,
3 Mobbggmal sb3g4@ 0o ab dgdmbogmoal wos-
3963 35L doggmogbgds, 3Mmygbogma Mgsdoemo-
o300 obg3g dmo(303L dbgdMoga Mgb@ o z0ab
993968 9dL, Moasb ab dnbbow ababagl basbal
dgdmbgg3ze9mg oMbgdyma 3Mmggbommoa (3bmg-
960b 306MHmdgdal s gbsb.

52 BGH, Urteil vom 26. Februar 1991 - VI ZR 149/90 - NJW-
RR 1991, 854, juris Rn. 9 ff.; BGH, Urteil vom 4.
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bb) LsdsnmgdMagn bszombgda

mogobmoge (3bowns, Gm3 badgoozobm Mge-
doemn@o(300b mmbobdngdgda og3mogbgds 0d bo-
xgoL, Mmdmagdaz d9bgdMngo MgbGoGnoob
360630308 Mobob3dE SbsbEOYHEgds. gl Lobe-
doonmm g5056y39@&0mgdgddn, Mmame bgbo,
nog0bmogom sbg nogmgds.

B0sbob  9bsdMaNMgdol LadsMmmol dobgco-
30m, bodgEo(30bm Mgsdomo@s(300b Mbobdogdg-
3bg 0g039 Bgbgdo 36(39mEgds, Moz 83d @ m-
o ©s bGoEombsMym bodznMbormm mbab-
dngdgddyg (0b. dgdmon B. llI. 2.). o330, o300~
dgmos, Bm3 mmbobdogds basbal aodmadb3gs xo-
B3R gmmdalb oMm3g35L 39330M©gdmegl s
©5DoMOmMgdymds gL Mbos o8 3omb.>* gL
Logombo MguEm g8 om Morymo bpgds dMsgsma-
bfngo @o030093950L (Inm@ndmMdommmdal)
dgdmnbgg398do, goMg 03 s3dymoGmMogem ob
LEOEMBIMYm  Lad3zYMbaemm  mbobdngdgdda,
mdmgdoz 30306 91353d0M0gds ©oD0Sb-
b0l dgogal.

d) bbgs 33m399mo mmbalbdngdgdn

3358 q000m0 mbabdngdgdol sbsbmammgde-
M 3603369mmmzbom 5ol sdmgowgdamoa 3m-
63098 mmo dgdmbzgzob aomqd8mgdgddyg. v80b dg-
©9350, 39M3sbym LodsmmomadMad@ngodn gob-
3005M©S oMM @, dgbadmms, DmaKgH sMog-

53 3. BGH, Urteil vom 20. September 2023 - VIII ZR
432/21 - NJW 2024, 149, juris Rn. 44; Saarlandisches
Oberlandesgericht Saarbriicken, Urteil vom 18. Januar
2018 - 4 U 50/16 - juris Rn. 36; Thuringer
Oberlandesgericht, Urteil vom 31. Méarz 1999 - 4 U
1350/98 - NJW-RR 1999, 1408, juris Rn. 18.

54 BGH, Urteil vom 20. September 2023 - VIII ZR 432/21 -
NJW 2024, 149, juris Rn. 44.

55 OLG Kaoln, Urteil vom 4. Oktober 1989 - 13 U 46/89 -
VersR 1989, 1309, o4 gafigmgomos, Go@asb o6 gdbobyy-
90ms 358mgsbdmmgmgdal 3Gm3gbab bgmdgbymdsb.

5% OLG Koln, Urteil vom 13. April 1988 - 2 U 141/87 - NJW
1988, 2957, 54 6sBoemmdmog momgdomass goabyszg@o-
o, Mo8m9gbsmsi Ggmgzadmeal gs8mygbgds gbodm-
ma 0o 9bymalb bymb godmgebdGmgmgdol 3Gm(3g-
LL; o3 bogMom x08da Logggme.

57 OLG Koblenz, Urteil vom 7. November 2011 - 12 U
480/10 - VersR 2013, 725, juris Rn. 44, od godymaynmos,

Mg 35mmgabo 3odmabEngs. LobsdsMmmm gowe-
by39&0mgdgd0L dog@ gobboemmmo (3bmgmgdobg-
a0 bodosngdo dma(3o3L boamgqgol bbgowabbgs
Logo®mgdabogol, MmamMozes bLagombaga dobe-
mob 39dg65%° 56 & gmgz0dmE0b Bobmmgds bobm-
mbg Jogogdgnmmdol 3g6H0mmdn,% bdgznsmndy-
o gMbamol dgdgbs, Moms abomamgdaymao
(83gbob 2839@o>300b 393mga) Mgagmet g
000g80gb 0bgmMds30ol mBom3goanmo 8 946m-
mma0gdals 3Gmamgbol 33[)0536,57 sbaema @obbo-
(390l dgdgbol bofmxgdo obnsbgdol dgogaswm
Bmbol 858930L 3980938 o 3oMsn LomEom
Dol 399698mmdal bomxgda m@dogo 5334Ee-
(300b 89mbg oDoomgdmmabmgals.®
@dommabo BgogMomama Lobsdsmmm bm-
350 3606(30398L 893gabsntom 5mbgmL:e
558000698 mol 3obmbolbdggdemmds 56 (3900-
©g8s 3bomomagdmmol yzgems Jmbgdmog wobs-
Jomadyg, Gmdgmoz godmbagmemos sd0obgdoo
(0b. bLgboBob gosby3zg@oengds, 1989 bemals 6 03-
6obo - VIZR 66/88, VersR 1989, 857, juris Rn. 18),
50856 abg-0b 249 | 356536590b Msbsbdsw, wo-
3000698 9l 955em9ds Soanbmb drogmdsmgm-
3o, ®mdgmo(; 0g698m@s, 565DmsNmgdol 35emy-
demgdol odRmdbgdgmmn gomgdmgds Gmd ofH
@sdmgomoym (bErmemo & g3568(300L6 3606 (3030).
dob, ggmdmo, Mbs s0bsdsnmmb ob b jom-
3960, GmImgdoz DoFmomgdaemlb  godogamo
Jgoroememgmdolb gebamdmdoma dgdomogol dg-
©935@ 3o9hbs (0b. bLgbsGalb gosbyzg&nmgds,

50356 0bgmmMBo300b Bomgds sbgzg dgbodmgdgmos
mBHom3ge-89db03mbol badwmsmgdoo.

58 OLG Dusseldorf, Urteil vom 29. September 2005 - |-8 U
10/05 - NJW-RR 2006, 816, juris 12, s @s@gdomsm s6ab
dggobgdamo, Maash Bmbob 3mds@gds o6 nym godmb-
3990 3omm@ogdal dmds@gdmma domgdom, oMedge
00569800 398mbggma dmdGamdal bsgmgdmdao.

59 OLG Nirnberg, Urteil vom 7. November 1969 - 1 U
175/68 - VersR 1971, 260, oJ mo@gdomow sGab gomsby-
30800, MoEasb gb xobdMmgmmdal dpgmdsmgmdals
33606536360[} 98LbobyMgds. onde, gb gdgb 06333[)
3Om3mAz0nmmdab drgMob gsmzsmobbnbgdom, Moc-
306 bbgogzoMmom, mmangnmo, asdMoamo bogoMmmagda-
3ol Logmdggmdg 398ng00 NMbrs sbsDmenmugl 3gHdm
>99Dab LogJL3emma@oz0m baiggdo(s.

60 BGH, Urteil vom 10. Marz 2020 - VI ZR 316/19 - NJW
2020, 2113, juris Rn. 17.
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2018 6¢molb 28 sgg0bBm - VI ZR 518/16, VersR
2019, 51 Rn. 22 mwN); 80dsb0 ool o8 bmam -
3ob doogmdsmgmdalb (bgemobens) dg4d6s, GHmdg-
o3, Moz dgodemgds sbemmb 0gbgds 0d dogmds-
M 9gm3sbmsb, mmdgmoz bosbol dgdobsggzeodmy
3l gdmds (bgbsdob gowsbyzgdnmgdgdo, 2018
6ol 28 sg330b8m - VI ZR 518/16, VersR 2019,
51 Rn. 21; 2015 6¢»ob 30 ogbobo - VI ZR 379/14,
BGHZ 206, 136 Rn. 22; 2015 Ecoob 27 0sbgotmo -
VI ZR 54/14, BGHZ 204, 44 Rn. 18;...). abj-ob
842-9, 843-9 3smr08Mox5980 (s38mMmcs dgbodszbs:
dgdmbogemol s 306339, 0odsBgdnomo bagoFHmg-
3980) Boobob b mmow 56D msmmgdols 3606 (3030
3 demwoggb (...)."
dogamomgdom dgndmagds ababgmogl:

- dd3d 301y ImMaqdmmaoa dabol Jo-
omdob o6 dgbgdmmdal sds@gdoma bom-
X900 doMomomo sbsdmanMmgdsl gd39309-
doM9ds, bowss 933 3omdg dmcggdmmo do-
bob JoMomdobogals dwdngn bafggdo dog-
300136985 ©8358 93000 LogoMmgdgdlb (abg-ob
843-9 35MdgMox0), bmmm gMoggcewn bad-
dgbgdemm 56 3oms39mgdal batiggdo — dbg-
3603 BgbE 0@ (300L.%1

- 0563bmgd 30MMsb ©s3ogdamgdy-
™0 b3MKgd0L Momdadg dsmmagbo ggogMe-
&0 LabsdsMommm bgdmm smbgFamo 36o-
B(303930L obsbFs 5060dbaglL 93 b:5?

- w08 36106(303960b 0obsbIow, ©sd-
200698 0l 3oL bolbdggdmmds, domocmo o,
sbggg dmo(3036 @oDomoemgdaemal sms0mg-
3gcmn 00b8bmgdo 3omol dosboor gsdmb39-
@em bom x9db, dogomnmow, sdobobGmszn-
@m0 mmgobmgddo g0b0dgdob, gobgombgdy-
3ob, gen@amaem mboldogdgddg olbe g-
3ob o6 bbgs dbgoszbo ogfBogmdgdoborzgals (nb.
RMb 33 Gol domemgbo bodbsmgm bobo-
domoremmb gosbyszgdomgds, 2007 ool 15
ngdgmgsmon - 16 U 70/06, juris Rn. 83 f.;...).
©5858g80m0 Lagommagds 3s60bsdmagmgds od

61 BGH, Urteil vom 12. Juli 2005 - VI ZR 83/04 - VersR 2005,
1559, juris Rn 31; vgl. auch OLG Miinchen, Urteil vom 28.
Juli 2022 - 24 U 404/21 - juris Rn. 8; OLG Frankfurt, Urteil
vom 17. September 2018 - 8 U 181/16 - juris Rn. 18; 5
ooomgam 398mb3z93580 megobmagsmas bogmmabbdggo.

14

6380x980m, Moborz ambogmmmn ©odsmasmg-
3mn obgor bogobggdm dwgmdsm gmdado go-
@oasdws; domogoma 3@mn@dgmomdos, G Mom-
©96m30b 056bol @b x35L 3056493596 @S
ambogmo odomomadmmn, o dob mogo®
dmab gz bom xgdolb ogsmgs o sdob bo-
dmoemgds 94698mws (nb. bgboBol gomsbyzg-
Bomgds, 2018 Eeolb 28 sggobgm - VI ZR
518/16, VersR 2019, 51 Rn. 20 f.; ...). 58 3o-
mmdyddo dgodemgdes obgzg 565Dmenmoglb dg-
domomemo dgbodmgdenmdgdol godm bogo-
M0 00bbdmgdo 3oFob bsm xgdo o bsmsmg-
3ol dggdaemgdsdo Bobgemobsl. ormd s,
365D mommgds godmmarsbmmns, o sdomo-
mgdaemol dogm omh gmemn sgomdgdsm gm-
3ol (353emomgds 9 303d0G 985 SM03HM3 M-
o bom 293b, HmImgdo s 59 ©0sbgdemals-
030, @sDomomgdaemol 0b6Bgmabgdol goor-
3oemobbnbgdomo(; 30, donmgdgeras 3gooen-
bobobogmgdol 36063030l dobgrogoo (nb.
bgboBob goobyzgdocngds, 2018 Eemols 28
sa30b@m - VI ZR 518/16, VersR 2019, 51 Rn.
21;...).°

- 3Mmgygbonmo gosddagdal bam-
X9d0 d9bgdMogo MgLGnGM(300L 3M0b(zn30m
obodmonMgdowns. yd(39, 0bggg Mmame(s
3Mmgzggbommoa Ggedomo@oznnl dgdmbsggze-
do, Bomdmadmds mobszggms dgdmbogmal
©535Ma35bmsb.  dommagbo  ggogGsmycn
boboBsMormm 50bndbagl:®3

»©5DoMmsmagdmemls, Mmdgemo(y sg0m00b dg-
©985@ 505698 930L 30dm 59006 dgdmgdl
60bs 3mmxugbooo dmdomdsl, sddnsbgdemo-
bgob, mmdgemorz 3obabolbdggdgemos dosbol
d9989809, dmgowowm dgadmos dmombmgmlb
bo x980b 0boDmommagds bbgs 3mmagbosdo
3003dbogd0bcgol. 53 3mBboz00b 0D0om g3l
bosdgemszom bobsdomaenmes. odob bobsdo-
mmdss, mmd 3Gmagbomemo  gooddowgdo,
dobo bomdsBgdob dgbsdemgdemmdgdol s 0d
@b jomagdol gmbogmmmowm dgaebgdobsb,

62 BGH, Urteil vom 10. M&rz 2020 - VI ZR 316/19 - NJW 2020,
2113, juris Rn. 18.

63 BGH, Urteil vom 26. Februar 1991 - VI ZR 149/90 - NJW-
RR 1991, 854, juris Rn. 9.
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mmdmgdocy odggomo mmbobdogdol gomgdg
@5 Dsmomgdeml gemols, mdoggéFmom gmbo-
3o s dodobdgbmboemo mbos Fobogl
(058 330M 98 memo 3G 803, 0b. bgbs@ol
8osbyz980mgds, 1987 Emol 2 ngbobo - VI
ZR 198/86 - VersR 1987, 1239 wo o (3080-
980 6gommgdn). 89560 G5d 898 yz9emgdb
085%9, mmd gb mobmgbs g3odm30bsmgmdl
3bg-0b 249-9 3omoamonosbs s, dobo dodobo
3mmgbomemn Ggodoemoo(z00s, Gz @5 bs-
@omgdaeml dgbodmgdemmdsl sdemggb, Gmd
LN natura® dgomdoenmb 56 dorennsbow vn(zo-
b 3obogamo dgdmmmzgdolb Momymanomo
299mddgwgds bLbgo Lodmdsm bggmmdo gowo-
bgmoo (0b. bybs&ob gosbyszgdomgds, 1982
Ecob 4 dsobo - VI ZR 175/80 - VersR 1982,
767, 768). ymzgm dgdobz935d0, gb mobmg-
bo godmdwnbomgmdl abg-ob 842 3omogmo-
Ro@ob  (s38mmms  dgbodgbs: dgdmbogemols
90560156 o jo53d0mgd00) (...)."

- 3oMEs  GMoEo3ommo  ©odbdsty
Lodmomgdgdobs, MmamMazss g@mon, aoblbe-
300695 30006539890 dgadmgds bogomm
a0begL (35653y sMaMbgdmma o6 dgbemco-
30b 303m ggmo go8mygbgdeemn) 538 mImdo-
mab d9dg6s(3, Boms dagdbodsmnMao smma gl
305300390 (36m3Mq60L 3oMmdgdoa. s3o-
Loob ©s39330Mgdmmo 3GMMdmgdgdal, Jom
dmMab ©ds@gdoma bagnfmmgdgdabgsb godo-

®360L dgbobgd, ob. dgdmgan gowsabygg@omyg-
do:84

»8b3-0b 843 | 3s658Mo 0L cobsbds, s30-
m000 sdomomydmmol dnwdngo, sbw 8 3m-
mbomdol dgbsdemm obmamadol dgdmg-
3o ombgdaemo, godMmooemo bognmmagdgdo,
Mmmamm 3 bgbo, 9bos 9bodmonmmal 396L00b
gosbonom. §gmdob ,bognmmgdolb dEHonb”
J399 8m0od@9ds sg0Mm000) 30dmb gm0 y39-
ms doodngo, obw gobdgmmgdswn bom o,
ol dobsbos, ob momymanmo dbsomggdo
dgomdonmb, @Gmdemgdoz @5 bomsmgdmenls
dobo g0doga@mo 3900emgmdol gobgmdm-

64 Brandenburgisches Oberlandesgericht, Urteil vom 27.

April 2023 - 12 U 153/22 - ZfSch 2023, 619, juris Rn. 11.

dooo dgdommogolb dgoggew o936 (BGH, go-
©oby3980mgds, 1981 6emols 19 donbo - VI ZR
108/79-Rn. 8, juris). dmobmgbs, Gmgme (3 69-
bo, 39bboal go@obob 396 560l dodomormenn
@5 Jo3nGsmumn sbodmonm gdol dmobmgbols
dgbodmgdenmds 360d36 gemmge6 dodgdlb dmo-
obmgl. gobbo o gdmm dgdmbggsgddo go-
dmoemo bognmmgdgdol obodoymenengd-
o dgbodmagdgeros  gmobgm gsbbme 309+
mgd o 360Dmommgdscs gb-ob 249-g, 251-
g 39M03M03950b dobyogzom, o 9o xgmo-
©0 ©363omg bodmomagdol dgdgbnor dIF 3o-
mob bodmdsgemm god@mmomn bogommgdgdo
bogdsmoboo @ dsymanenogds (BGH, o34,
Rn. 9, juris). 54 dgodemgds dmosd& gdmogh o3-
Mmool dgdgbolb dmmbmgbs s, o ol oo-
(30098900 5 dgbododobns, Gomo s35M000m
@5 doMmomgdmemal godE oo bogommgdgdo
@ogdsgmaoeregb (BGH, gow0bysgGoergds,
2004 6ol 20 nsbgemn - VI ZR 46/03-, Rn. 5;
BGH, go@sbyzgdocemgds 1970 6ol 30 ng60-
bo - VI ZR 5/69-, Rn. 14; 609®638 g a0l «ds-
omgbo bodbomgm bobsdomormmb gowsbyzg-
Bogds, 2015 benolb 23 3993960 - 12 U
1263/14-, Rn. 95, juris).

dgnebgdolb Logmom bobyobo 69m@Eocmo
360l ob, mmd gb, doFGoomswow, mbos nymb go-
bamdmdomn o Myaaemsmaemn  bsm xgdo,
Mhmdmgdoes,  dyambocmmdol  bom xgdobgeb
306bb3539600, o oMol dodomoraemn xebdm-
ogemmdol smwagbob 396, s MmImgdorz 0B-
M98 xobdMmogm sdnsbmsb dgwsm gdoo,
M003(3 396bb 3053980 dmgon bosmbgdm bo-
M x960b356, MmMImgdo; gPobsomow bomdm-
0436985 Bmamt (3 s35(05d@g, aby sgsmool
dgdwmga (BGH, 039, Rn. 4, juris).”

IV. 35b@@omo bygoMmmgdgda
1. Bmasms©

335890000 bognMmgdgdol sbsbmayMgdals

dgbobgd  306mboor  gobLadMgMmo  gdmmgds

15
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(3bg-0b 843-g 3oMogMogn) o0l oMs @godda-
&0 Jmonbmzgbolb Lagydggmo, sMedgo BomMdmace-
39606 D0ob0b 965Dy gdal LodoMomal sbyy 3o-
Lybabdggdmmdal  d53s3Lgdgmo  BobgdmdFmam-
30b bm@3sb. bobodsmmemm s bssgmgo@m 3Mo-
3803530 bdoMow 0ygb69396 3o3mmJdsl ,dmmbmg-
bo abg-ob 843 3oMogMaggal dabgozom”; od(ze,
9L dbmemE mabaz0b@ Mo dgdm gmgdss. bojom-
»39mmb badmdomodm 3mgjLbo od dbGng Lobdg-
oG MO NRO™ 3MEgJEmns, Moasb dobo dg-
Lodsdobo Egdnmgds Bosbol sbsbd@anMgdals bo-
domomol Mgamma30900b GgoMamgddns gobmag-
Lgdmema (Lg-ob 408 Il 3ybemal se@gMbaG0gs) o
06 (39M35600L Ladmgomadm 3megdLbolb 3bgss-
bow) Egmod@neo J390gdal LadsGmmal @gdy-
939330 (3gbadadabow, bz-ob 992-9 s d93am-
do 3bemgda).

ab3-ob 843-9 3oMogMogol bLo3obmB3gdemm
3964300 035d0 am3amgmdl, MHmd Mgb@ndy-
(300L 56 G0 365bMINF9dolb bo(33ema, dg-
a0l bobom ©agds 3gbbns sb 3m33gbLo(sns. gM-
oo 3bGMog, abg-ob 843-9 3oMmogMagn o6 dMmal
SLoBoDMONAHgdgmn Dosbols dm(zmmmdsly;®® 8qm-
fg 3bMog, ogo 56 (33cm0b gbz-0b 249-9 s dgdc-
amadn 3oMoaMoxgqo0l dnbgwzom owggbom Ly-
™0 D0sbob 565bLsNGHdal 36106(503L.8¢ Bo@me-
mato MgbGodyoobmgol 3sb3mmaboma bam-
®g00b o ads@gdoma Lagnfmmgdgdal sbodmsy)-
960bm3z0b 35b3m360mo bafmxgdol asd0x 360l
dgbobgd abomgo msga B. I

33Mbommdol  bofxgdobasb asbbbzszgdom
(oboemgo Bgdmon B. Il. 2. a) bb)), mdngd@ncee
Logom a358gdoma batiggdal sbsdmammgds,

65 Staudinger/Vieweg/Lorz (2023) BGB § 843, Rn. 2.

66 BGH, Urteil vom 10. Marz 2020 - VI ZR 316/19 - NJW
2020, 2113, juris Rn. 17; BGH, Beschluss vom 11. Juni
1991 - VI ZR 307/90 - NZV 1991, 387, juris Rn. 1.

67 Staudinger/Vieweg/Lorz (2023) BGB § 843, Rn. 10.

68 BGH, Urteil vom 3. Februar 2009 - VI ZR 183/08 - NJW
2009, 2060, juris Rn. 9; BGH, Urteil vom 8. Juni 1999 - VI
ZR 244/98 -NJW 1999, 2819, juris Rn. 7; OLG Bamberg,
Urteil vom 28. Marz 2023 - 5 U 122/22 - juris Rn. 31; OLG
Celle, Urteil vom 23. Juni 2021 - 14 U 198/19 - juris Rn.
40 ff.; OLG Munchen, Urteil vom 16. Februar 2022 - 10 U
6245/20 - juris Rn. 32 ff.; OLG Dresden, Urteil vom 29.
Mai 2020 - 22 U 699/19 - VersR 2020, 1384, juris Rn. 32
ff.
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3060393 dmgemabs s bodabom dgM@bgmdal -
3o@qd00m0 botggdol dgdmbggzedn, o6 sGal -
dm3oadmmo 0dsdg, MgsmaMae gobgmmas oy
o5 d9bsdg 3oMnl JogM bofxgdo Imgemal 56 dg-
MA6gmdob oBn30Lm30b.57 gL gbgds BmamE 3 08
d93:nb39390L, MmEgbsi oboMmaemgdnma womb
533mdL Imazmob ob 3g@Mbgmdals ddsmzgmo 3g-
BLmbomal dmbobymgdady, Gmdgmo mdogd-
Mo 9300360l 3sb, sbggg 03 dgdmbzgzgdl,
megbsi gb dm3babr@mgdgdo mxobols bgzgdol
d0g& babyomme bm@zngmegds (9.6. gogdo-
M@0 Dosbol aodmmgms).8 of o6 aobgobomaozm
39635605d0 domgdnm asdmmgmoal dgomwgdl
(bosboor a03mbzgmmo gog@mdMngn ©ods@gdo-
00 bofggdal o@aqbs bombymdn asbbmzog-
b0 s 83gedom dgbadmgdgma baddnsbmdg-
d0b dgamgdom; Ld335m0R03d(30m MBOL 3dmby
Bod@omco dgd33mgmo 3gMbmbamal batyxgdo;
LEObLIMG Mo (3bFnemgdo, MMImgday ggcMds-
60530 358mnyq69357?%9).70

04) ©358 90000 bogommgdgdol gobMEsbomsb
96mse@ 3M0b 3g3mbagmal basbo(s, gbz-ob 843-9
3oMogMoggal mobabdow, gowsbobogmo 3gbbns —
Logonggmmb 306mb3gdemmdals dbgsegbow (b3-
ob 408 Il 3gbemn) — mMo ©s8me30gdgeo 3sdm-
03mol Bogd@mMnbash dgoagds. od(zs, gb gog-
&mE9d0 gMmnsbo 3gbLoal Lobom ¢Mbws gobabob-
Qgﬁ)mb.ﬂ abg-ob 760 Il 3omogmMaggal dabgrogom,
Lodo 30L 3gbbns Bobabbom Mbws 0gbsl gowab-
oemo.

Mmamtg badetoggmmdo (bg-ob 408 IV 34b-
m0), 0bg 3968560530 (abz-0b 843 Il 3sMmsgMagn),
obaMamadymb (303603 56 ©8dD0sbydgmb)

89 9L (3bG0mgdo s 016G HodGommo as8mmzmal mogema-

30 @30 Losg@mmm M@mydgdoo ©s oJgwsb gsdma-
0bsmg 8smn Rzgbgds of dgudemgdgmos. abobo wagyd-
Bgdgmos  Lagmggmmom  gs3m3gmgg90dg, GmBmgdacy
dmazo3L Lamggabm Loddggdal Lodmammm Lodymdom od-
300m39L, mxobobs ©s dobo 3oMmmdgdals Dm3als dnbgeo-
3000

70 535bmob s 39330693000 LMo nbomgo Dgws bmemo-

m3n doomomgdymo gosbygg®nmgdgda.

7 RURmann in: Herberger / Martinek / RiBmann / Weth /
Wirdinger, jurisPK-BGB, 10. Aufl., § 843 BGB (Stand:
01.02.2023), Rn. 1.
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dg99dmos 3603369mm3z560 J0dgDab s@Lgdmdabiols
dm0mbmgmb 3930@ommMo sbsdmanmMgds. sbgmo
360d36gmmgobo dodgbn dgodmgds oymb, doge-
0050, MMEILY(3 EsDIMOmgdnmoa sgo60al dg-
©935® Sbamo g3mbmdogyma (3bmzgdol 394dbsl
53069380 o 330bmz0b ,LoByobo 3o30@oma” bgom-
©g0d, ob MmEgbsi ©3b0sbgdgmlb 530bsblymo
353m@Mgds 9dndMgds ob Mbmgmda goabob-
mgdsb 3933530, o3 adgmgensbo 396Loals go-
bl Log@mmbal «J860b.72

(3650009, 396L00b Boz3ma© dgbadmagdgmas bo-
Lods@mem sb sMsbobodoMmmmm dmMoggdom 3o-
30@omn@n sbsdmanmgdolb dgmebbdgds. oyo-
oo boggmdzmagdal goMms, bLosgmgodm 3Mo-
J&030L030L °bObN36sz0s, MM 3o30@ oMo
0bobMonMgds  obaMImMgdymabogol goM339-
@ Gobigdb dg0303L. @03b0s6gdmal 49356 dco-
amdo 3Dm3939mgda, Hmam@z bgbo, ©snbdqmg-
LydmEbo 8GNS6 3330GomNMa dbsdmeYHgdom,
0356 35306 doo oM 1bggzo domabbdan MgbgM-
39000 994365 @ @ob0sbgdal bobgmdmaga sdo-
bobBMoMgdom 03305600 MM sbnbs30memn 3m-
(39L960b OB ZMNZS. MYI(39, DM gdMmal
bE0sb gomzomabbnbydymoa 1brs 0dbsl, HmA
39308 0mm@n  sbadman@mgds  (aobbsgmommgdom
sbagob gomgamobbobgdom) abgolb 39333900,
s LbMogn gmmol (301690603 dgbodmms Lbgs
BdJBMMgdo ohGmammb. sbggg, yzgms abe-
Gomgdnmb o6 o43b R30bsbLYM bogzombgdda ol
353m(30mgds, M3 330G Nmn sbsdmayg-
dob g@dgmgonsb LBmE® Jommgol LgoMwgds.
0Jgob g0dm3nbafyg, 39308 dmuMn dbsdmey)-
6905 o6 Mbs dguobogb snznmgdmon 3Mndo0-
3amaE, odze 360d3bgmmagobas, Mmd yyMa-
0qds 3035b30mEgLb oBIMIMgdmemals BoM3mds-
©a96gmo sgm3o@ob bsgmblbym@oiom s gob-
30690000 35mEadmgdgddy.

72 RURmann in: Herberger / Martinek / RiBmann / Weth /
Wirdinger, jurisPK-BGB, 10. Aufl., § 843 BGB (Stand:
01.02.2023), Rn. 9.

73 BGH, Beschluss vom 9. April 2019 - VI ZR 377/17 - NJW
2019, 362, juris Rn. 21; BGH, Urteil vom 20. Januar 2004
- VI ZR 46/03 - NJW-RR 2004, 671, juris Rn. 4.

74 BGH, Beschluss vom 9. April 2019 - VI ZR 377/17 - NJW
2019, 362, juris Rn. 21.

2. bm&3ab 30bs6n

3358 gd0mo  bognMmgdgdol sbsdmanmgdals
dmmbmzbol doDobo 03 Bosbgdals 3m33gbbaznss,
615(3 EobdMdmgdemb dobo Lbgymal bobayMdmo-
30 barymzel 3gegacr sragds." bbgs Lodygg-
b0 M3 3og30m: dbsMamadymb mbos 3Jmb-
b dgbodmgdmmds, msegabo hggmmo (3bmgMgds
dogbodomy@oe dgnbomBnbmb, dombgosgsw do-
930 g56a6dmdomo 39dmmo3930bs.7* 396b0-
ol goobob gbom @bONbggmymazomos, Hmd
obaMdmadymb  dMwdngs 3Jmbogl LogoMm
30bsbLYMa Ladomgdgdo (Hmamez d93mbag-
mob d93mb3g3530) (3bmzMg30bogal.”

bm@30b 93 F0Bbowsb godmdwnbady, d3m@Mbae-
mmdab batiggdo 9939809306198 oo gbz-ob 843-
9 356Md3Moxal 35dmygbgdol LggMmb, oMedgwe
©9LG0&Y(300L dmgsw bybgdl (abz-ob 249-9 3o-
oa6530; bz-0b 408 | 3nbmn).”® s8M0gs, s35M0-
0o 353mbggmmo Nboymaymdal 330Ebsmmdal bo-
%900 305 ©s3s@gdomn LagnMmgdgdals, sfsdgw
bo@yMamay@n MgbBod 00l goGgammasl asbg-
31036985.77 0g039 gbgds Lo8goo(306m 300@ -
3oL LoGMobLIMMEBM botggdl, Mopash gb bam-
%9303 839Mbsmmdal botgqdL 8ng3nmg69ds.78

BamM(3 9339 ©00b0dbs, abg-ob 843-g 3oMo-
3600 oM 3xMmgdL ©s3obMmgdagma basbal
060D Mgdols Imzmemmdsl. dgbodsdobow, wo-
3o@gd0mn Logommgdgdals sbsbmanMgdals goem-
©gdnmgds oMoxgmb (33mmol do@gMosmy@n ©s
060358 gMnom@n bosbol aodngsbol Boboemdo.
33580000 batiggdol sbsdmaymgds dbmemme
30MoEo (3bmgMgdols do@gMosmyMo sbs3oMag-
3oL 3m339bLoz0ol gdbobyMgds. mmbobdngdgdo,
mdmgdoz  oMsdsBgMnsmuMo  ©sbsjofMaqonl,
0699 3b0sbgdal dgogaswe dg3(30Mgdmmo (3bma-
950L bammabol 3m339bLa300L nbobogh 30bboc,

75 Jeo6. Staudinger/Vieweg/Lorz (2023) BGB § 843, Rn. 3,
21 ff.

76 BGH, Beschluss vom 9. April 2019 - VI ZR 377/17 - NJW
2019, 362, juris Rn. 14; BGH, Urteil vom 20. Januar 2004
- VI ZR 46/03 - NJW-RR 2004, 671, juris Rn. 4.

77 OLG Stuttgart, Beschluss vom 31. Oktober 2011 - 19 U
128/11 - ZfSch 2012, 198, juris Rn. 14.

78 OLG Hamm, Beschluss vom 12. April 2022 -I-7 U 55/21 -
NJW-RR 2022, 1679, juris Rn. 43.

17



@06 30896 nmbo / 05856 o 3gMmdons

dg@stgdnomn bodosGomal gambscon 6/2025

ab3-0b 843-9 3oMogMoxl o6 gbgds. 3o0n sbsbms-
ME90s bmemme dmMamuMo Bosbob dmmbmgzboom
560b dgbadmgdgmon.™

dgbodadabowm, dbmmme ol ©sds@gdomoa bom-
X900 99398009d561985 SbsDEeMgdol, MmImy-
d0(3 B0sbob oamdsdwy oMbgdema dmmbmgbo-
mgdob ©s335ymPamgdsl obobogh 30dbo. oy
dmmbmgzbomgdol s 3doymagzomgds ©ob0sbgdal
a0dm bogbgdnom dobomgdo BabsbLyG botggdo-
®9(3 30 3999dmgdgmo brgds @ @sdIMamgdaemo
dsb Lbgs dmmbmgbomagdoom, sbyy bbgs (3bmgmgdo-
Lo bamoboo 965(33tmgdL, 35d0b bobs (3bm3-
7960L baMobbob @obszaman sMsdsGgMosmyma
B0s60b 3o@gamMnodn gosEob. sbamn dmmbms-
Bomgdals batiggdo 08 dgdmbgggeda (Gmgmei(y dg-
(330000 5 3Md 335@gdomo Fmmbmizbomagds)
060D Mgdals o6 99393gdoMgds. gb sbgs, do-
33MOMOE, 0% ©dDIMIMgdgma asbgmdmdomo
©3b056gd0l godm 396 sbgMbgdl Mogdol msdsdl
5 530b bazzmo@ (3656mbLbmdam 56 I¢bnzol ©o-
336000 0b@gMgbogds (580l dgbobgd ab. J3g8mm
3Mdmab30L Losdgmazom LabsdsMmEML go©sb-
9430&0gds™).

mdommgbo BgegMomama bobsdsMomm sdals
00mdody o(3boqdL:#!

SL3m@ G mbolbdngdgddg  obbmgdobgob
0030b dg305985 565858 gMmosmnE bosbl bomdm-
30896L, Bmdgemo(s gbg-ob 847-9 3o658M030b Jo-
bgz000 guemen 3m3396Ls 30000 9b5d@omE -
do. dmEoma@o Doobol gmmon 3md3gbbozno
osgoboogom dmarzogl 0d bomxgdbors, Hmdemo-
003 mbomB gemyg (300em3b, obenmdemgdob bdomn
dmbsbemgdoom ©s835msblbmb bL3mM G men mbol-
dngd98dg wobbmgdol dgmdemgdenmdoo godmbgg-
@emo  (36m36930b gmemo  bosdmgbgdol obo jemn-
bo.”

LobodoGmmm  aosbyzg@nmgdgdo, HmImg-
d0(3 93 358 9MNNM0 5 3SMOTSG JMNSMNMO -
bogoMagdal bogombgdlb gbgdnsb, Dmaxg® Lom-
gogms. msgzms, MHmd  bosbom  gsdmbzgmemo

79 BGH, Urteil vom 20. Januar 2004 - VI ZR 46/03 - NJW-
RR 2004, 671, juris Rn. 7 ff.; BGH, Urteil vom 18. Februar
1992 - VI ZR 367/90 - NJW-RR 1992, 792, juris Rn 23;
OLG Hamm, Beschluss vom 22. Januar 2021 - I-7 U
18/20 - RuS 2021, 356, juris Rn. 35; OLG Stuttgart, Urteil
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(36m360980bgmmo Losdmzbgdabgeb mogal dgge-
3905 565358 gfMnomM® Dasbl gobggnomgbgds. go-
bLbgoggdmmn LoGuo(z0g00s, MMmEgbLs( ©8IsG]-
domo bk gdab dombgoszsw, dgbadmagdgmoas bo-
bo (3bm3Mgdab bgbol dgbomhnbgds. dogsmomar,
0y ggbdammal amemdgds@gogeml, MHmdgmocs
mog0bo boygefgmo abool badobom s35dgdbg
obBMgdol gobdMmgmmdal abasbgdals dogybg-
5350 3gmog sbgmbgdl, omd(3e gossanemgdo-
bongob (bosbol samBdsdwg asdmygbgdmma be-
BmadmgdMogo MIbLIMEME 0L ba(33maw) bgam-
0905 306500 53&mImdaemo s L3MMEG M mbo-
Ldngdodg ymgbabol — @obogmadn sgomo ba(s-
3o abaamdnbs, 53335M0 ©adsBgdnmn bam-
®gO0b 565Dy gdodg Mool mgds 03 dodgbom,
M3 gb ,3Md0s”, 5649 (3b6mM3Mgdabgmmo Losdmsby-
35, 3MsbbmMons. sbgmo mbalidngdgdo dndsmoyy-
mo0d Bobs (36mz6930L Bgbol dgbsmRmbadab 396,
300 dmMab 3mdabomgzabs(s, Mo bmgswn 3Mabs0-
3oL gomMamgddo (3EM3MmM30mmds s 5.9.)
93M06m30 396 ©bs3oMa s b honmgzammb e,
dgbodsdabow, sbsbmanmogl.

of Lomdatos 03 MadsGgMosmy@a  dosbal
bgggEmdg, MmIgmo(g dbmmme dmGsmama bos-
Bol 0boDroyMmgdols dmoa(zo3L 35d0b, Gmegbocs
(36m360900bgmmo Losdmzgbgdal @obsgsMman bos-
bob godm (o dmGnb ambogGmo 5obsbbyma
bogqgdol dombgoogem) 396 3m33gbboMmgds, o6
mEgbss absMamgdnmo gsobaggdo dodgdgdom
6y39@L ®930L0 dggmoa 3mdal gogMdgmygdals dgb-
oemo dgbadmgdmmdgdol dgogase Bomdmd-
3boemo LoMorymggdol godm. 3MmMomgdnmas ob,
M3 BggMomamds Lobsdsmmmmad dgdmywe-
o dgbodmgdmmdol dmbg 3ol doge magabyy-
gomo Mmab  gobs@omgdmon asdmygbgdmmo
dm@m03mal ImEognza(30d 303G gMosmamo
B0sbob  3o@gammnsl dosgmmgbs, doybgmogewm
03abos, ®m3 dmognzd300b d980ga adoMamy-

dneo dgdmgdes dm@mzngmob 1bobogmogom

vom 12. Mai 2021 - 4 U 358/20 - RuS 2021, 418, juris Rn.
38.

80 OLG Koblenz, Urteil vom 7. November 2011 - 12 U
480/10 - VersR 2013, 725, juris Rn. 34 ff.

81 BGH, Urteil vom 18. Februar 1992 -VI ZR 367/90 - NJW-
RR 1992, 792, juris Rn 23.



30603690 D0sbols 565benFgde Logommggenmbs ws g8g@dsbosdn, bsbocema Il

259my9693506.82 bodmmmm ®s3do (M3 oG
obodmmgdadn), 35330L @Iomegbids Lobodsmo-
mm3 LBmGow doohbos, M3 sboMmaomgdmmoal
309t 3mdab Laboo godgmm (3bmzgmoms dmgme-
bg 99960L 0435 935G gfMnomG bosbdo dgwal,
oa06 dbaMomadymn s sbmMm(309mgdl
00350 53 8mgmob s bbgol s6mdL,E Mo dsb
sd&omco Hmmaob dgabEmmgdab bo3gmam MdMs-
mmeE bEsGobGow oJ393L. 0gogg 3M0bs030 36-
(3990d M33d0L 3mmedsdgdy, MmBgmoa(y mads-
ddo 3mbobomgmdsl 3gmet omgdl, odis o=
d1b0sb 533060905 ©5353L; ©3 dgdmbggzsdo,
0880b Immadadgl (3bm3c5d0bgmmn Losdmsby-
30l ©obsgomgn dmMomafn Dosbal sbsbmaymg-
oo g3mmgbol, dogmed msedadals ynEmgdobomgal
bagn®m batiggdo (3gDogmmds, dogmgmn) s6s ©s-
3o@qd00, M3 dg33mam Lagnmmgdgdl Bom-
Mo 9bL s, dLadsdnba, 56 sbsdmaMmgds.

dgbodsdabow LEMGS 3mdmgbz0lb Mdommabo
Lodbamgm Lobodsmmmmb gosbygzg@omagds, Mm-
dgmoas 95399d693mEs 0dsL, MM oM gdemm-
3o, ggbal 0334 @o(300b dg8ga 25 Bemals Jobdagm-
bg 308m395mn (3696mLbmds gobosbms s o3
3mdobomzolb dobo dgdbeoemo dgbodmgdmmdg-
d0b 39009390 boMdIm436ammn 358 gdomo bofmygg-
30l (50053806 gdmma bsgomals s Lb3.) sbsbrs-
Mgds 000bm3zs Bosbal J0dygbgdemabash. 3mdemg-
b30L Ao gbids bobsdsMommmd doymnms, MHmA
9L Imabmzgbs godsmmnmgdnman Rsomgmgdmes,
09 dbIMdmMgdma Dnobal eamdsdwyg (3bg-
BmbLbmdnm nym 8393900, Moasb 3530b -
ds@gdomon batggda nd (3bmzgcgdobgnema bEomalb
dgbaBbgdols 3mgdbaby@mgdmms, Mmdgmacs bo-
06539 3gmbs. LabsdoMmmmma LEmMow Yomym
boRogama 03 5a1d96E00, HMI sDoMmsomgdmmo
b0560b dgdmnbggzedmg 25 bemals gobdogmmdado
6 0gm 0535390990 (3696mbLbmdnm, Mol godm(s
(3b9bmbLbmds dndsMomymo oym oMo (3bmgMgdabg-
amo bEomab dgbomhnbgdabzgb, sMsdge dabn
(330mqd0L396.84 585Lob 393309300 ¢do-
omgbo badbstgm Labsdsmmmm dommomgdl ©o-

FoRIMIOMO® S DNYMOEOMSD %@b@)oggi%

82 BGH, Urteil vom 20. Januar 2004 - VI ZR 46/03 - NJW-
RR 2004, 671, juris Rn. 7 ff.

8 OLG Hamm, Beschluss vom 22. Januar 2021 - I-7 U
18/20 - RuS 2021, 356, juris Rn. 35.

#5858 980000 bs x9d0 dbmenmeo dodnb mbo
365D momoglb, 0 05B0569859 3oDoMm s o bs-
Momgdaemol bogommgdgdo od (36mg6m 930l b@Go-
ol dgbomBmbgdoborgol, mmdgemory sl bosbol
doygbgdsdwoy 3gmb oo.
3dobgob b 3o3d0%6mo ol dgdmbzgszgdn, GHm-
@gboz @oDsMmsemgdgemn Dasbol obsd@onm gdal
dmorbmzgboor (300em3L, dgdenmb doMmseo 068 g-
M9bgdol o 33oymeaaemgds obgzgbgdol mmgsebo-
?980b gmoboor 0dszg 3ommdgdooc, Gmame (3 055+

M00dy. gb omogobagmads, dgndi93000 30d0-
Jamo  ©ob0sbgdol 3ommdgddo, RofGmdFngowm

3956 38 955. of bogdg ago53b (36mzMgd0b bo-
mobob oMmsds@gmosenam dgdmuwgoborsh, mma-
ol 860D ommgdoy dmmoemamo Doobob bogmd-
396bo (300 056b0l og960L 3b00 Wb s dmbrogl

().

3. dmgo0 360b(303930/dmgms

030b g03m, M3 EsDIMIMgdnmb Mbos dog-
39L 3gbadmgdemmds, doba babs (3bmzMgdal Bgbo
dogLodsmuMom gosg@mdgmmb, o6 sMbgdmdL dm-
3500 3M0b(303900 3mb3MgG s bogomm mmba-
bdngdgdol Jgbobgd. dofomswaw, gb mbabdag-
3960 obgomngg dMsgomeygmmazsbos, Mmgamm(y ob-
030095 MM0 (36m3zMgdal Bgbo. dgbedsdobec,
35m35mobbobgdyma bofmggdalb L3gd@Mn Gom-
oma. dbmmme Jogomoma dgndmgds ababgem-
4L ,3mobognMa” 858 gdoma bomggdn dmgme-
by, Lamgebm bagddggdol dommgabs s dmdaemm-
30l d9Dme30Dy (g@&omamsw ob. B. IV. 4. b),
©0g@Mc0 33900L 96 oB0sbgdal godm LogaMm
3oMon dmgmabs s 3ogngbymo Ladomgdgdal
bomggdo.

3bo@0s, Dasbals 56sbEeYFgdal gomEgdmmy-
b5 dbmmme 03 bofggolb dmozegl, MmImagdocs
Logomgdgdob bFom oMol godmbzgmmo ©o

8 OLG Koblenz, Urteil vom 7. November 2011 - 12 U
480/10 - VersR 2013, 725, juris Rn. 34 ff.

8 OLG Koblenz, Urteil vom 7. November 2011 - 12 U
480/10 - VersR 2013, 725, juris Rn. 38 f.
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565 abgmgdl, HmImgdos basbol 3mI@obn dgdom-
b3g30L 306939 Bo8mJ3bgdmws.8 gb, dqbods-
doba, abgoo batggdo ¢Mbs oymb, MHmImgdacs
obaMdmadymb xobdMmgr s@sd0sbmsb dgwe-
9000 963988 09, dgbadadabowm, gobbbgsgwgds
Bmgdo (36m3Mgdol bafMxgdobasb, Mmdmagdo(s
9600bs50Ms© 0hgbl moglh Mmamcz @obasbgdsd-
©9, sbgzg 30l 3934a.8” Jogomamsw, o Dasbals
dm3@obo dgdmbggzalb dgogase dmbbogmgl b
LEYEIbEL Labbogmm 3gFomean gombabamdmag-
909, 393mbagmalb absjmabo 93 3gMomeobo-
300 LobBogmm baMg o nmgmgds s sbsdmonMg-
3L 99398093561985.88 53 MMl go6353mm35d0
Boc3md36oemn bosbmzg@mgdgmo batggdo 30 @sds-
&gd00 bofggdom o6 dooRbggs, 3odnbsrs 3o, oy
3o 56 5930 398mbogammo §Ho3d0b godm. 8
»a8) bEmmos bosdgemsznm babsdomoremmb bob-
gnbo 3mBozns, mmI god&@oemn bogommgdgdob,
30bbogmomgdno dmgmolb bogommgdol, o ;d0-
gmaomgdoboomzgol obobodmonm g gmn bom ko go-
b0bodmgmgds 0d gowobyzgdomydgdoo, Hmdgem-
bogz ggomomambogmo sdomomgdmman mogol bo-
396398m dgmdomgmdsdn donmgdos (0b. bgbs-
Bob go56y3980mgdgdn, 2008 ol 12 0gerobo
- VI ZR 83/04, VersR 2005, 1559, juris Rn. 31 o
bbgs). domomsa, gosdbyzgdns ob, om Ge Gs-
Mm@ bmdob bobbmgdlb obom xogms 3g00emgmbng-
M0 3Domomgdmmo, o9 dob bogmomomo bobbmyg-
3001 dmnb 93000 bom x980b R 3o (...). dmzmob
bogommagdol  obsjdsymanmadmoe oy dgbod-
mydgmos sehggs bbgoobbgs mmgbmdol djmby
3960568980006 (Jogscmoms, dmdzengerol wodfo-
5398, dMNb39emmEob bobendn gobmsgbgds b
dmgmos myxsbob 693@0b dogm), 5d0b dmabmzgbol
dmzmenmds gobobodmgmagds od Lognmmgdol do-
bgogoom, mmdgmorz odsmomgdmemal dogH of-
Bgmen (36mgmgdob bGoedo & goema@mo bomdmo-
J9bgds (nb. bgboBol gowsbyzgdnmagds, 2005

86 BGH, Urteil vom 10. Oktober 1989 - VI ZR 247/88 - NJW-
RR 1990, 34, juris Rn. 14, Lo 3oobbg, @sdbdatg dmdgemyg-
™0l 0y396s ©oB00bgdal dgmgasm godMmoma bagomg-
3930l Jggans 01 08 3gMameal go63sgmmdada &yundy-
d0b odsmgdal Jgmgao.
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6ol 12 0geobo - VI ZR 83/04, VersR 2005,
1559, juris Rn. 31 s bbzo).

@Domomagdemol dogm (36mzmgdol bGoemol
dobomgdo 3boo s@mhggzol bogoobo 3mb 3698w
dgdobzgzob  gomgdmgdagdol goomzscmalbbobgdoo
3060bsdmagmgds. 8doboob  goomgoemalbnb gdmemn
@bo 069b, MmI g3sdMHooemn bagommgdgdol 3m-
3396Ls¢300b dmobmgbs dodbow obobogh od Doo-
b0l 565D monmgdsol, Hmdgemnry @sdsmsmgdmenl

bobgmdmogo %0dogamo oM mgg3980b dgwgaswm
308985 (0b. bgboBob gowsbyzgdnmgds, 1981
6ol 19 donbo - VI ZR 108/79, VersR 1982, 238,
239; 2004 6ol 20 0sbgsmo - VI ZR 46/03, VersR
2004, 482; ...). dobo 80dsbos s DdsMmsmgdenl,
dombgosge gobgmdmdomo dgdmawmggdobs, bo-
dmomagds dogzgb, gobogmdmb oogobo hggmemn
bmgmgds 0dogboo, Mmodmgbosrz dgbodmgdg-
oo (...). dgbododobo ddndy @odsmsmgdmenls
b gomol dgdobgggzodn dgademos dgge, dobor-
30b b6o(36m3 (36m36930b 69bL oMM Mbgl. 0go,
dmgoo, oM oMol goengdaemo, bGo30mbom men
@b gbgdmemgdodn dmgmob 30605680 somhomb,
ombosiz gb 9REm odocnarsbosbo oymb (OLG
Koblenz, VersR 2002, 244, 245 - 96580l gow@asb-
Y3980emgds, 2001 Eemol 24 s3Gocemo - VI ZR
357/00;, OLG Bremen, VersR 1999, 1030, 1031 f.
- bgbo@Bob gosobyszg8nmgds, 1998 6ol 24 bmg-
ddgm0 - VI ZR 169/98; OLG Bamberg, VersR
2005, 1593, 1594 f.; OLG Frankfurt, 2014 6cmol
14 5330b8m - 12 U 15/09, juris Rn. 45; ...). 3oblbb-
39398 M08 3000563985, B35 bobmob 3oGmd 98dn
dmzms 035390698 Mem0s SEHO3GM3 MM (30mn bo-
M xgdmsb, Mmmdmgdorz  3gmonboboobogmgdobs
3M0b(3030bs s ©sdsMmsmgdaemal 0bEgm gbgdol
30m35molbbobgdoms(sy 30, sGrebodsmomnsbs do-
0hbgzs. gb domocmowom dodnb bogds, Gmzs bob-
ol 306md98dn dmgmob bomxgdo bosmabborob
dodsmogdoor bmemoow dgmbsdsdms (ob. OLG

87 BGH, Urteil vom 11. Februar 1992 - VI ZR 103/91 - NJW-
RR 1992, 791, juris Rn. 6; Staudinger/Vieweg/Lorz (2023)
BGB § 843, Rn. 7.

88 BGH, Urteil vom 11. Februar 1992 - VI ZR 103/91 - NJW-
RR 1992, 791, juris Rn. 6.

89 BGH, Urteil vom 28. August 2018 - VI ZR 518/16 - NJW
2019, 362, juris Rn. 22 ff.
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Bremen, VersR 1999, 1030 - bgbs&ob gowsbyzg-
Bogds 1998 Emnls 24 6myddgmo - VI ZR 169/98;
...). bosdgemszom bobsdomoremnmd bEmmow ombod-
bs, mmd o8 gmbdg ondzgdgcmos Yz9ems dgdomb-
3930bng0b gmmosbn dmgmalb obybgds, dsgomo-
oo 0obg, Bm3 bobemob 3o mdgd3dn dmgemobogols
830m35molbb0bgdmemo bom xgdo ymzgemorgolb dgo-
domomb mmdsgo (56 bbgs dodMmogemdg godmog-
mydoom) msbboor dgbododobo  bGoznmbommeman
dmgemob bom x980056 dodsmmgdoo (...).
boodgemszom bobsdsmoremmd bEmmsw dnnkbno,
mmd dmbombgeglb o3 dm3obambggdobgeb godm-
oo bogommgdgdol s60Dmonmgdol dmorbmg-
bob 9gemgds, Hmdmgdocs dob 038mbogdom dgd-
0b39500b dgmgasw godmb zgmemn xobdmogmmdol
80bgmdmdomo ©om393960b godm bomdmg/dbo
(3bg-0b 843 | 3omogmoggol d9-2 om@.). sbgsy
bEm@ms ool ohbgmemo, Gmd godmoocn bogo-
Mmmgdgddo dgwol Gmgmmy dmdbobamg 3omol
@obogdgdol bomxzgdo, obygg sbemm bosmgboggdol
dogm gobgmemn dmgemol bomxgdo, Gmdemgdocs
©o0350960b mmb hggmmagdciog dmbsemmabgem
bomgobm dmabgol omgdsdgds (ab. LgbsGab go-
@56 4398 0mgds, 1998 6ol 10 6mgddgma - VI ZR
354/97, BGHZ 140, 39 Rn. 13; 2011 6ol 12 53-
mocmo - VI ZR 158/10, BGHZ 189, 158; ...). @odo-
@omgdaemol dodsmor sbem bsmgboggdolb dogm
39690 mobgomm dEmmbgs aby-ob 843 | Somog-
Mmool d9-2 smBgmboGngol dgbededobo mbwos
3bodommogl, dombgosge odobs, goborzomgl
o9 oMo door dgdmbogmolb b erabo (bgboBob
gosbyz980mgds 1999 6emols 8 ngbobo - VI ZR
244/98, VersR 1999, 1156, 1157). %0060l 565%-
@onmgdol mogbmds, Gmgme 3 6gbo, 30b60bod -
3mg6s dbaogbo dmdgmamn 3g@mbmbomal buggoms
boenasbols obgogoo (bgboBob gowsbyzgdomy-
8o, 2018 6cvob 28 sg30b@m - VI ZR 518/16, NJW
2019, 362 Rn. 12; 1998 6enls 10 b6mgddgma - VI

%  BGH, Beschluss vom 9. April 2019 - VI ZR 377/17 - NJW
2019, 3625, juris Rn. 14.

91 58 Logombdy 98m3Bymaga: OLG Minchen, Urteil vom
16. Februar 2022 - 10 U 6245/20 - juris Rn. 60 ff.; OLG
Celle, Urteil vom 26. Juni 2019 - 14 U 154/18 - NJW-RR
2019, 1306, juris Rn. 152 ff.

ZR 354/97, BGHZ 140, 39, 44 1) oo o5 bsogbos-
30b o jomamemo dgdmbogmob dobgoz00.”

BgEgeemy@ds LabadsMommd 2019 bemals 9
a3Gnmob go6Robgdoc 3093 gMcmbgm ©od©abL-
&cs gb 3M0b(303900, MmImgda(y boogbsoggdal
dogf aobgymo dmgmob bafMxgdalb sbsdmanmg-
30l 3mgmmmdsl dqqbgdes.

4. Lbgs Ly z0mbgdo
a) boamygobm Lygddggdab godmmens

04) @3BIMdMadYmo 396 db ggmom sbgMbgdl
MB0bogdnmom Lomgobm bogdosbmdals dgbeg-
mgdsb (3000 dmab, gbmb dmgems, boyomagdo o
dbgogbo 998 03mdgda), dgadmads (Bod@mdmagsw
bdoMow 396 35030%6mb) godM@amo bagoMmgdg-
30l g53m Bosbal 565bmonGHdal mmbmgbs® go-
©50535Mmb LadbobyFMgmdFng Bosbmsb ©s3ogdo-
900 dmmnbmzgboo. ggogMomyma bobodsmo-
™™ ©0ggMq6(306985L 080l Babgrgom Sbogbl,
3baMdmMgdmal Lamgobm Logdnobmdal Bgmo-
™0 393Jmbs mxobdg bErnbzal bogdgda, sba go-
doomgdmmo aym ddOHNMb3gmmdal ogombed-
Goboo (03 dgdmbzgzada Labgdgs dgdmbogmals
B0560) o9y g3babyyHgdmes obo 3oMswon bagnm-
90960b s 330ymagzamgdsl (3 dgdmbgzggada babg-
bgo Doobo gobMeoma bagnMmgdgdal aodm). gb
a56bbgoggds ©odbnsbgdmabmgal dgmggol mge-
mbsdMaboo 1360d3b6gmms, Maasb dsb g30LMg-
do Mmam (3 d93mbagmol basbob, sbggg Loamegge-
bm Lod3056Mbab B 3MNLAL SbsdMINMgds. 0rvy-
3(39, gb gobbbgoggds 3Gsdd03mmew 36n0d3bgemm-
356005 (3968560530 qRdm 89890%, 3006 Lods-
O039mman), Maasb bodgdmbagmm Dosbo s go-
BEomo bagommgdgdo magabo dmbgdoo o6 sl
9603350Mm360. 53 EMML 56 5HLGdMBL Immbm-
36900L 3mmMEbs30s, Mog sobsbgds 39Mdm ©o-
B3930L 96 bmgnsmyGo odmzgzol gobdsbmm-

92 BGH, Urteil vom 8. Oktober 1996 - VI ZR 247/95 - NJW
1997, 256. juris Rn. 7; BGH, Urteil vom 6. Juni 1989 - VI
ZR 66/88 - NJW 1989, 2539, juris Rn. 9.

93 58 Lognobdy v8m3Bymaga: BGH, Urteil vom 8. Oktober
1996 - VI ZR 247/95 - NJW 1997, 256, juris 9 f.; 3eoe.
sbggg BGH, Urteil vom 15. Juni 2004 -VI ZR 60/03 - BGHZ
159, 318, juris Rn. 8 ff.
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(309mgdgmo bLdogd@gdob 3obmboom gobLabxmg-
e 3mobmgboms 3005398969 @ 33036 @o-

39330698990 dmanbmazbol @o3oMazeby.

53 bdgooblb Mdocmmgbo ggogGsmymn bLabods-
Gorenm d98qabontom sxodgdl:%

»0g6080b bobodsmomenm 3Ms§ngob 0sbsbdo,
@ Domomgdemols dogm bomaobm bogdosbmdol
@bomol s 3omags bomdmswggbl obodmonm gds
%006b. gb 565D oM 9ds odm jogdmmns 0dsdy,
bomaobm bogdosbmds bomdmawggbl mxsbol wo-
b3om gdobomgol gobgmmzgbocn Egemoenl ey 9dbos-
bamgds odomomgdaemol bogmosm Logommg-
398b o, dgbsdsdobow, gobnbomgds Gmgme (3 bo-
dgdmbosgenm Dosbo (b 3-0b 843 | 3sGogmogol 3o-
M3900 35(0560) o bagommgdgdol d& oo go-
dmb3gmemo dosbo (gbg-ob 843 | 3omogmogals d9-
69 39M0560) (...). mF039 dgdmbzgzedn dosbol
dggebgds bogds 0d gobsdm xgemmb dobgoz00,
mmdgemoz 00D0sbgdol godm oMo 396mdgb-
@ amgdaemo bsdndsmborgob sdbdom g 306l & go-

Mo gdemggs (3G aGm bgenasbob sbsdmonmg-
3s) o6 mmdgemory gosbonemo Mbos ymaanmoym
(o8 dgdobsggodn, 698m bgerasbo) (...). sdobomzgob
bogomms @sgnbmgl, Mmmdgemo bomgobm befdos-
bmds dgobmmems ©odomsmagdmends ©od0sbgdsd-
®g, ®mdgemo Jomgobols dgb@mmengds oot dgmd-
0o o, dgbsdsdobsw, Modwgbo bosonom sGob bs-
Fomm ©sdbdsm g oMo sb - senGgmbodomemno 3md-
396bs300bsb - Mmodgbo @Mmm @sbgommgdmes.

0060b Mm@gbmdol sdswol @ nMmgdgmn s go-
dodyomgdgemo g5 9dmgdgdolb 3B go3980b Hg0m-
o0 dm3sbagb gb g30bMgds. g b sdsb 390 b -
mydl, dob dobodsmam dgiebgdsdg @ocsbbdgds
dmmbgab. dbmenme 0d dgdobgggedn, oy dobnds-
&0 godmogmadolb BoBomgdscs o dgmdmgdg-
0o, G30806 36136500 bgmdmbognon dobodbgdo
3 ombgdmdl, dgbodmgdgemos Lombgemol b a-
o Momymas. bobod bLosdgemoiznm bobodsmon-
e Boogemos, Gmd bogdg obgons, dsb x g6, Hm-
amtz dmbombgmg dommgdamowm o 3003950,
@bs gobgboems ol gomgdmagds, mmd dmbomb g-
ol gsd dmbdol boboor hggbgdodn smbndbe,

9 58 Lognobdg 9dmBBmMmags: OLG Minchen, Urteil vom
16. Februar 2022 - 10 U 6245/20 - juris Rn. 60 ff.; OLG
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mmd dmbomb gy ymggmogolb sbEgmgdos ,3m-
Bo ggmm ddody bomygsbm bogfdggdl,” Gmgmo-
(399 983960 bobE B0 6d9bs, boemob gdol S g9m-
BY39, ddodg bsgbgdol Bomgds,” o sbgon bogfdo-
3b6mdgd0 - dmbdabl F396930L bLEHmEo 3mbB 9B 0-
@ob godmdobomyg - sgomnnlb dgmggowm dob smom
dgdemos. o gb LodsEoremgs, dmbomb geobogol
@odgomn ,bomysbm bodndoml Dosbolb” dnbnds-
emmo  dgogobgds dgbsodemgdgemos, dogsroomsc,

dmbombgemols goolb dogH sbobgemgdaeno bod-
d0obmd gdoborgol m 6936006 mxsbdo bogomm

dobodscnay@mo boddom ommob gobbsdmamoom @
08 dgbododobo 8bsDmommgdol owggboom, o
dgbodenms o8b3sm gl gosmbomb Losormdmo-

30_@.

bomggobm bogdggdnl dbgogbor, 0gngg 9bgdos
Bool bodndomgdlbocs. obobn gomorm goggdoo
bomaxobm bogdggddo dgoob. moogms, Gmd dmbe-
mBgemg dsmob  bodwdomgdl sb&mmmados, GHm-
amms mxobob bogmorm bogmessbmagmgdm bod-
doobmdol bsboenl. dgbododobsc, dob g3mog60b
0060b 565D monmgds, gbs-0b 843 | 3omogmoonls
dgbedsdoboc, 0d dgdobggzsdn, o dsb sgsG0ab
godm ool bodwdomgdolb dgbmmemgds smot dg-

@demos. ...

ob gog&o, Gmd dmbombgemgl bEHmemow ob
160673 mMm0 dmzmemdoo oot dgadmos boym-
Ro(3bmamgdem Lomgdmb@m bodmdomgdol dgbma-
mgds, ombgdoms 360Dmonmgdsns. boygmas -
bmzmgdm H9dmbBgdo ... doggmogbgds bomxsbm
bog80sbmBob (,e30mnm 3oggd000°) (...). sbgzg, o8
Jobogzn jo 30068356 sdmey y0gd o, s g 0ro-
3o dmbsmbgemols dogm dgb&aemgdaemo bodnds-
mgdob obems dgbsododnbo @sobobom xgdoom bgemmb-
6980b dogm dgbmmengdol smznmgdmmds omg-
mgds mmam (3 aodmooen bognmmgdgdow, Go(s
360D onmgdons gbg-ob 843 | 3smsgMmog0b d9-2
38 9MboBogol dobgozoom (...)."

396L0al 3mabmzbs Lamgsbm bsgdggddn aob-
Momo LagnMmgdgdolb godm, doMomowsw, o6

Celle, Urteil vom 26. Juni 2019 - 14 U 154/18 - NJW-RR
2019, 1306, juris Rn. 152 ff.
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1B dg0bmyEmb gobbadmgmnmo sbsgzom, Mo-
a6 60bslbbat 396 0dbgds DLEGS© 3MMabmbo-
95990, M33gb boblb s Mo Imsmmmdom dgd-
g3 EsDIMOmgdamo Lamgobm bogdnsbmdsl,
Amd 6o J9dbrmmmo Jgbodmadmmdgdn.®® o
350633939, MM oboMamadymo bbgs xs636M-
0 gemdal 3mdmg39d0b aodm, dgdbryyoyymo dg-
bodmgdmmdgdob ao6gdgs, 396 dgdmgdos Lom-
®obm L5489980b FgLEMEmadal, ©aDnsbgdal go-
dmadb3g30 3060 dgo@obl badhgmb (33emamgdgdals
dmonbmgbom a9Mm35600L Lodmgomodm badm(zg-
b 3megdLolb 323-5 3o6oatogolb® Jgbodsdo-
L. ngngg Bgbo 3mJdggdl, o BEHNYE30L Lo-
Fomgds ©sb0sbgdol dobgosgswsy 3o0b(s -
RIS

b) dmnd@smdab d9dmne3z0L 3m3396Ls30

dgboemma  dgbodmgdmmdol 353m dmdo-
mmdol dgbmnezol 30Mmdgdda, godMmama bo-
Fo6mgdgd0l 3m339bLa300L gomegdnmagds dmo-
3°3L g30me @a8589000 (Igdegrzgdob 3oMydg
0MMbgdmem) 3abogmmdal bomxgl, dsc dmeMab

boGggdlb Mganmoetnmo 331Mbsmmdalb gobndg-
60[)0)30[).98 abg39, BEEbL3MM B0l gs3mygbgdaliol

5b056950b dggaswm godmbggnmo ©sds@gdomo

9% OLG Frankfurt, Urteil vom 23. November 2023 - 26 U
61/22 - NJW 2024, 1429, juris Rn. 11; OLG Celle, Urteil
vom 8. Juli 2020 - 14 U 27/20 - DAR 2020, 625, juris Rn.
71.

§ 323 3o@sBy3960adgdob 33moegds

(1) oo gooby398nemgds dmozo5b dmdsgoemdn dgbobm v-
mgdgem 306890 9800 g0m@gdemgdsl, 6gdobdngm dbo-
&9b dgmdmos dmoobmgmb dobo (33c00emgds. bomBgmo

96

@obodggdns dbmenme 08 dgdombgggedn, orm dmbomBgenyg
Eomo896b 7o 898b, mmdcemgdocs oB39698b, Hmd 860d3-
bgermgbor dgoigems 3ow@obysgdomadob bogadserow
3L gd o gof§mdMmngn ob agmowomen dogmdst gmds.
(2) bombgenol bogmdgema dgndemgds godmygbgdaen of-
6ol dbmeme 0bgoo dodgdgdo, Hmdmador; Bomdmadgs
60bs bogdob gog@mdmngn gebboemgol @obmyemgdol dgd-
©98 5 Gmgemoms 6o8mygbgdocs dgboggdemoo dgmdeng-
3gemn 0ym ob of dgndemgdmes.

(3) geromgds @obodggdos LomBgenb dg@ebol dmdgb-
&00ab.

(4) o sgnemo 393b Bog§m3Gnz0 ob omFGoomemo deo-
amdsmgmdol 860d369mmgsb (353emomgdob, gosebyszgdo-
mgds bs dobssgmglb dobo domomswn bsgymdgemngdol
dgbs@mBabgdoon.

boggdo (o358 gdomn babgagol dmbdamgds, dg-
&0 (33997 o 5.3.) 390l aobFaem LagoMmadyg-
330 abg-ob 843-5 3oMogoxgal a039300.% Gm-
am® (3 9339 5006036y (obomgm bgdmor B. Il 3.
d)), 0a03g gbgds msbdbmgda 3oMgdals dogH dmg-
mob batgqdbo (ngo sbodmemGgds Mabdndy-
300L aboo o) oMo Lagnmgdgdol gdom,
©33m30gdYmos 3mbiMyGam 3oMhgdmgdgddy).

€) 339693mmd530 Ly 3msn bymoo 336949-
o Ladydom

89635600L LobsdsGomm 3Magd@ngedn smos-
90mos, Gm3 3dgbgdmmdada ggmof aobgmem
Lo Moot dMmIsl dma(zo3b abg-ob 843-g 3omog-
o0 o 30bo oMadymads S6sbONEgdslL gd-
39909056935.1% 530b Fgbobgd oBmbEMgl |do-
omgbo bLodbsmgm bobsdsBmmm 5xb0dbogl:1%!

»8) Bmgme 3 bodbom gm bobods@moemmd msgos-
30Mmggmo@ bLEm@mowm smbodbs, bobgmmbbm bogd -
do 396 8obbmez09emgd o bogamomo d@mmds

39M 3390 d9dob59398d0 6sdz0eme dgndmgds
360D momm9dsb 993999856 98mab.

0 DoFmomgd el ;msgobo dMmmdol godmyg-
6985 bLogmmoma bozbmamagdgmo boberol d969-
dobo o ®93mb§dy o dgmdemns, dob bom xgdo

d960d3bs: 3bgogh bm@3sl JoGmemo badmdommadm bod-
Hm39bm 3megdbo o6 Bgaze3L, 530@ma LogsMmggmmdon
d93amddn Fg(33emamo Bogd@mdMngn goMgd8mgdgdal dg-
dmbgggadn, 3g6Loal goobmal gowsbyzg@omgdal 3obm-
Bogta dogasb bbgs gbao mbws 3ghgMwgl.

97 QLG Celle, Urteil vom 8. Juli 2020 - 14 U 27/20 - DAR
2020, 625, juris Rn. 72.

9% KG Berlin, Urteil vom 23. August 2023 - 25 U 141/19 -
RuS 2024, 422, juris Rn. 60 ff.

9 Jom. BGH, Urteil vom 20. Januar 2004 - VI ZR 46/03 -
NJW-RR 2004, 671, juris Rn. 6 ff.; o330, of asbboga-
0 (30m3gamo mmbobdagdgda, dsgsmamaw, 3gdoy-
0 3gbodmgdmmdol 8dmbg 306gdobmgol bazbmgmg-
6ol da3@s(300.

100 BGH, Urteil vom 24. Oktober 1989 - VI ZR 263/88 - NJW
1990, 1037, juris Rn. 8 f.; OLG Frankfurt, Urteil vom 10.
September 2021 - 4 U 195/18 - RuS 2022, 232, juris Rn.
64; OLG Karlsruhe, Urteil vom 16. Marz 2020 - 1 U 16/19
- juris Rn. 85 f.

101 OLG Karlsruhe, Urteil vom 16. Marz 2020 - 1 U 16/19 -
juris Rn. 85 f.
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9936985, o3 bgenmbbgdol ob edbdomg dndsg-
3ob o goM3985bm0bss s o506 gdmemo. 58 bo-
0 5980b 56D onm gds - Jombgmogo bbgoobbgs
3839968 0300b5 - 9Mmcdbndzbgemmabs  s@ab
303 g8 men. bobommdmog s8sdn bgsz96 dgdm-
bogemob dgd306980b (deom. 3odob wdsmmgbo bo-
Jbomgm babodomormm VersR 1989, 152, do=bbg-
bob  wdscengbo bodbomgm  baobsdsmoenm DAR
1985, 354), Mo @mmbscs, Logamoma bobenb bo-
dmdomgdoborgol gsdmygbgdmeno dGmds, domoocs-
@0 3Gmagboob dbgogboo bws dgeboogh, bm-
m mEgbmds gobobodmgmgds byemmbbol dgbo-
3odobo bgengobol dobgogoo (dom. doxbbgbob
adomengbo bodbsmgm bobodomormm, ogszg). bbgo
33&MMmYda 30 396 a56bmE 309 gdmen dHmPsdn
30dmoen bogommgdgdb bgwsos96 (dsg., gommbolb
@dsengbo bodbomgm bobodomorenm, VersR 1991,
111). ga@gmomama bobosds@morenmb bLEm&ma dgbg-
@Mmgdob dobgogoom, Gmdgmbocz bgbsdo gomebb-
dgds, wsbomomgdmem 3omb, ymager dgdobsgze-
do, ggomagds dgbodsdobo dgdmbogoemo gl g-ob
252 1 3smogmogolb goggdoo (Jom. BGH,
06.06.1989 - VI ZR 66/88, juris = NZV 1989, 387,
ver ). B0560 0DdMI 95 08 gobodm i genmb megbmdnom
(og-0b Bosogemoom), Gmdgenacz o8 bodndsmgddg
@360 dndos 3980b obogdgdobol 0f69ds 306990
(BGH, 24.10.1989 - VI ZR 263/88, juris, Rn. 8 ... ).
dgbedsdobo sbsdmonmagdols dmobmgbs bomdmo-
dmdos oo mdmomme dgbsdy SoGmms Fomogolb o9
(30engdemmdoom, smodgw dbmerme dodob, Gmwmyg-
bogg 0bobo gof§mdmngs sbsogdgdmemgdo s6r056
(-..). o330, oL gdmen bobosdosmorenmb gowoby-
3980mgdgd0bs @5 dmgown sdMmal dobgogzom,
sbgoo bobol D0sbols 565D mon@mgdol dmorbmgbasl-
086 dodsmogdoo o300 38 g0(3980b bGobmam-
B960 Mbws sbgboglb, Moms Bosbolb bomdmbsb-
3000 dgaobgdgdo 00300006 0fbsl o(30emgdmemn
©5 MgomEmn b0sbol bodo@momsmo of gomsndsm-
@mb dbmerme bsmdmbobgoomn bosbols bodstors-
edo (o8 bodyzsbodysznor BGH, 06.06.1989 - VI
ZR 66/88, juris, Rn. 19...), 56 0060l 565% oM 9-
3o oM 0gigb »mbgd980b 565Dmenmgdom” (...).

102 BGH, Urteil vom 15. Juni 2004 - VI ZR 60/03 - BGHZ 159,
318, juris Rn. 12 ff.; BGH, Urteil vom 22.
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bobemols dd9bgdcnmdol dgdobggzsdn, 560Dsn-
Mgdob dgbsodengdemmds of b s nymb sdmoy-
d9emo 0dody, dgdmbzgz0b @Hmb 9339 85399 Mo
oym o oms ddgbgdmmdol bgdomogs (...). orwd-
39, dmbodsmoremgd mbos gonmgsemolbbobml jmb-
JM9& o b0dbgdo, gobbogmomgdoor 30 ob b3do-
%930, HmImgdoz dgdobzgzedy 939 3o@o©a"
dmmo 0ym, Gomo ombdnbogl, mmd 8dgbgd enm-
3ob 36m 580 Mgomumom sbygdaemo 069dmmo
@ Jobo gobbm 309emgds dgbodmgdgen 06 gdm-
©5 Bmgm (3 mmdo, obgzg 3mmegbommom ©o
md @sDomomgdemn 3omo dobdo dmboboengm-
3ob mognbo dGmdno doomgdos (st.Rspr.; BGH, 06
ngb0bo 1989 - VI ZR 66/88, juris, Rn. 19 ...). dgbs-
ggm0bo 330090 35(300b0 /56 W@l gom 9dy,
domoosn badndomb 3o@maoemgenamo ws/sb (bb-
39, @3b65MB9b) bofdosbmdgdmsb gmms megoba-
om0 mmob gomgdy, sdg30m0 sbojomgol dg-
0L g80bangol boggmdggemo o o@mbgdmaL (...). obg-
39, 0 @3Domomgdaemo 3ofma dbmenmo Bosbob
dogdolb dgdoys aos64398L bLobemols dgdgbol,
ob 396 dmombmalb 565Dmonmgdsb (...), Goms oo-
30056 0g65L o308 memo bgermzbamo dgfdbo-
0 D0sbol 3mbbE& 30980 s 9bosggmdzenm go-
domgds sdb0sbgdmal bomxdg (...)."

5. 35L53g 3nMns JgbAymgdalb a33dmdzom-
30b 536dom3s

ab3-ob 843 IV 3amogmogol moeboblowm, aobm-
oo bago®mgdgdol 3m339bLoz00lb dmmbmabals
MR 36 Jombymogds 0dnom, Mm3 Lbgs 3ofn
3baMdmgdymb dONB3gmymgyl Lamhmoa. gb
©gdnmgds 9dystgds Latggdmol gomobsdmgdal
Bmgom 3M0b(30398L, Mol godm(z LobsdsMomemm
365798 035d0 bgdagmammdomoa bahm (3 gomabad-
958990 3obmbom gomzamabbobgdmm LomRmL-
056.102

a06bos 3nmEgdmmo mdgmoai o
dbmemme dmgmgo 0d69ds Bomdmeagbaema, Bom-

Lo gombo,
dmadmds, MmEaLyg gobmbom MRgbody gomeg-

dqemo 3oMo Lbgs 3oMmsb gMmow msebsdmMamgyy-
moE 3obmbabdggdgmos godMoomoa Lagafmmgdg-

September 1970 - VI ZR 28/69 - BGHZ 54, 269, juris Rn. 19.
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d0b 30dm3b393 0b0sbgdody. 3Mod@ngeda gb bo-
3oobo sd@omamo brgds, Gmogbsg og@&mage-
©05d0, doMRgbsrol (Bgmemmob 56 3dmdemals, Hm-
am@ 3 3564060b ddmmmal 86 dgmmdgmal) wo
bbgs oMol (Igbedg 30Mab, MmamE(3 eddames-
mgdmal) meboddgmgdalb dgogase LatAmL dnd-
mgdo 3otn (Igmeg 3gnmmg o6 dg0emo, Mmgm(s
30674060l 3gDo360) bosbmgds. sbgom dgdmbggge-
do, 39Lsdg oMo 3o bogoMmgdgdmseb wo-
393806 9509ma (bomgsbmbaedsmomgdtngn) Mhg-
bob 39mEgdnmgdals bobomdo gomegabyygmemgds

adg0bo (Rgmod@a®o) 3omeydgmgdebash, oy
d9bodg 30M0lb 8odsmm LaRmL 80dmgda oMol

B0560b 0bsDEOYMgdal Immbmzgbobs s 3obM-
o LagnMmgdgdmsb ©s39330Mgdmm LaMRmL
300gbob Rmgdsl dmEalb bmmopsGmmo 3aby-
bobdggdmmds 0339mgds. (35, RJLIMSEM0
bobedamonmm (356 339mmbomsm ™mo@gMsdnmo-
do ogogdbomgdamo dgbgomgdgdal Lobabss-
d9a3m®) 9oygmxal 88 3mbadEgdsl, Mowash bm-
mosMyymao 3sbyybobdggdmmdabogol LagnMms
35mEgdMmgdgdol gMmggzoMmgabo s Msbsdama
bob0500.1%3 LamBgbol godMomoa bagnMmgdgdo-
Logolb go@obnl dmmbmgbs dndsMorymos gv-
mo@n 39bL0ob3gb s oM dybgdMagn MgbGndyy-
300b 3gLEMmadab 396. 580L LadnMab3oMmw, bo-
Rgbo dgndmgds nmbmzmab gumew 396bosl, bo-
GOonE LOGOAML 56 IMILabyFgdol YDHN63g-
mympsb.'% Bosbal s6sdman@gdobs ©s boMBRML
dmobmgbs ot gdbobyyMmgds ghmbs ©s ndsgg do-
bbb s Bomn asblLodmzgms gobLbgegzgdmma
bgds. sbgm dgdmbzgzgdda dombgbsma oMol
dndocon Bo3mJdbamo ©gmod@nfo 3Gmdmagdg-

30l gobboemgos o oM mengo.ms

103 580b omdady bogmdns/3sgbgermba, 8mgsmgms bodMaeg-

mg: 3gMBgmmo bagnmbgdo Joformm s g9Mdsbmm bods-
A@ommab dndoMmgdom, dgemgdoma badsMmmal gum-
boemo 11/2022, 27-9 s 3mBg36m g396wgdoa.

104 BGH, Urteil vom 15. Juni 2004 - VI ZR 60/03 - BGHZ 159,
318, juris Rn. 11 ff.

105 580b momdadg BGH, Urteil vom 15. Juni 2004 - VI ZR
60/03 - BGHZ 159, 318, juris Rn. 17 ff.; BGH, Urteil vom
17. Oktober 2017 - VI ZR 423/16 - BGHZ 216, 149, juris
Rn. 29; BGH, Urteil vom 7. Dezember 2021 - VI ZR
1189/20 - NJW-RR 2022, 539, juris Rn. 19.

C. LydsMmmgdMmngn JpamdsMmgmds
Lodsmzgemm3n

Logofmggmmb  3obmbdgdmmds o o(3bmdl
Bmgdeo 30Mm3bgmo ymgdqdol ©ggnbazasb.
bogommzggmmb bodmdsmsodm 3mmgdbol 39-18 3«-
bero gdgomrme 3omgam 3edmabyer gBey-
398L 5Mgammoqdl,’%® bmemm omon domgmmo
bgmymazob dgdmbgggeda nmgzamalbnbgdl Jmbgd-
030 5 3M3dmbgdMngn bosbol sbsDdmemmgdols
dgbodmgdmmdol. 60dsbomdmagns, Hm3 Jofom-
mo 3obmb3wgdmmds oMz Logomggmmlb Lodm-
Jomodm 3megdbob 992-9 8mbemals (39bgGsma&io
©qm0d@0) BoMamgddn aobbodmaMazh nd bodsm-
nmgdMog bozgmgms hodmbomzomb, GmIgmms
bgmymazob 393mbzgzeda @obaMamadamb dgbad-
mms 3dmbmglb bosbal s65bManMgdol dmmbmg-
bob 3 gds. bbg-ob 992-9 3bemn dbmenmeo dovy-
00 gdL, o9 Mo dgdmbggzsdo Bomdmgdgzgds 306l
B0060L 565DMoMqdal 3omEqdamads. 17 bb 3-0b
992-9 dabero, Gmgméz omobobgend gy mmgdm
D00bob 9dmgomgbo s (396@MomFmo bm@ds go-
6538 30398b  3Eomgmen  3obybolbdggdemmdol
306303 o sDoMmsmgdaml (36 908mMb) 30-
g3 men 3omol dodomor Bnsbol obsdmonm gdob
dmorbmgbols maaemgdol oboggdl. smbodbmenn dub-
ol gsdmygbgdol 60bsdommdgdos: dosbn; 43909~
3ol domorembobssmdmgamds;, dodgdmdmogo jo3-
domo s d@mscmo (9.6. ,396965emaMmo ©gemog&o’)
[136].7%8 58009bsw, b3-0b 992-9 dnbeo Jgbodmag-
39l beob 03039 3megdLbal 8g-18 3gbmoo 3om-
3306 go9m3omabbnbgdgem 3omazbyem boggomg-
0o (33919

108 9m9bgmadg, 396dm baBammmab NDmaswgbo bobdgd«q-
0 (3698980, 2009, 136. dngno, 396mbabdngHa gomegde-
mgdomo gemogMmmdgdga, 2016, 207.

107 bgsbody, Dosbob s6sDmanGgdal Bnbsdnmdgdo gmoad-

Gfo agdgMarmamo omddalb dobgognm, dgosmgdomo

bodamomob ga@mbama 4/2022, 29.

obgmgonsbon, 3omEgdamadoma bLadsGmama, 1999, 259;

ob. byba Neob-1322-2018, 04 s3&oema, 2019 Bgemoa.

109 dagno, 35bmbalidngMa gom@adymagdoon gmogomdyg-
dg0, 2016, 212.
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505305b0b  RobdMmgmmds,  3obmbdgdmm-

b0 o3 d0Mmmazbym  LadosMomgdmog Logg-

10 og0b dbocg, LodoMoremgd-

o9l d0g3mm3bgds.
6030 boggmab, BHmams 398 gamcoab, 9603603-
369mm3560 206356 gdals Rsdmysmndgds Goyy-
™05."" ayapomm 393609693580 go8maddmmo
dmbadMgdol dabgogom, Lodstmmgdmagn bLogg-
og 500l bsdsMmmoal bmMdoom ©o3ymo Mgomyy-
60 8gm3oMgmds 96 0gsmNMo aMgdamgds'?
5 BMMM 3539600, 59MM05bgdL Mmam (3 bog-
0gdb (Jmbgdab) sbggg oMo dmbgdMag/scrisdsdgmo-
s boggomgqdL.!3

Logommgzgmmb 3mbLE 0@y (30000 o390 3o-
m36950L mogobyygsmn asbznmamMgdal gmg-
3.1 3066330l mogabmegama gsbz0magdals
MBmgdob 399 dmobMgdmmoa JoMmzgbamo -
93950 939300600905 5530560l Jnbogsb, 3om-
36, 938mMbm3an®, obwognemum  sbdgd-
&gob o 0(393L Foo Labgm3Bogmbs s gofMgdy
306980l 8bGnwsb BoMgz0bogsb.1® bmaswa 3o-
Mm3ggbgmo gaegds gdOPbggeymal Jommzby-
30l gmgdsl, bsgnmamo dgbgomgdoo hodme-
yomndmb s ngdmbomb msgzobo 3oMswn (3bmgmg-
d5. 0go 0(353L 5©305bal 30MoE s 0bEndym
LggEML, dom dmMab, BoboHEo s ImGsmyMo
bgmdgnbgdmmdal Ygmgdsbs(s, Moda(z nggymab-
63gds oMs FoMBM RodaNFa domomdabogsb

@530bgBEYSs, 539 PZobIBYSs Ymzgma-
3560 §0b03MM0 dommsBobqdnbogsb. '
50530560b Lbgmmabs s KsbdMomgmmdal bg-
m3dygmyn b6760b3ogHn Imddgmgds omozobmogowm
donmbobabssmdogame 3nnhbggs, o) g08mbs 3-

110 dogno, 39bmbali8ngMa g3ommadymagdooo gFmogomdy-
dg0, 2016, 182. (3d0@0dgomo 0., 5@s30560b bogmsbemo-
Lo ©d K6IMMgEmmdabogal LogMmbal d9343bgma wg-
mod@gdo, md., 2015, 153,

M ab. (39080330000, 50580560b Logmgbemabs s K%s63GMng-

mmdabogob bag@mbob 3938436gmn @gmod@gda, @d.,

2015, 153-154.

3JoB0dgocrn, LsdsBmmgdFoga Loggmalb ©o33s, Gm-

am® 3 bog®mmbob d93436gmn gmod@gdab mobygsom-

dob mgan@nds300b Logmdggma, badsmomal gu@baema,

Ne1, 2014, 382.

dogno, 39bmbalidngMa g3ommadymagdooo NFmogomdy-

dg0, 2016, 181.

14 badooggmmb 3mbb@o@sos, Igbmoa 12.

112

113
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mobol boboo of 03390m9ds doMombabosmdog-
amdol asdmdMnzbggmo Mmdgmndg gomgdmgds,
1500356 5MboMEL Dmasa bmMds, Hmdgmas bg-
d0bdngMo gbadg oMol SSLmEYGMo NBmgdal
bgmymagol 3Gdomogh.’” 3mJdgwgds doBombo-
Bobosmdogams, 04 o) bawsgm dmgdgwgds 356m-
boo gom35mabbabgdymo s3Mdemgal bababssem-
dgams; 8) Lowsegm dmgdgrogds Lbgs dmgomgm-
3ol 9M393L, 39bbs 3nmcgdom bgmdg3Gvmgdo-
56 g0dmdEnbomg 3omEgdymgdsl; 6) Loogm
dmddgmgds BosblL 5ygbgdl sdLmemE Mo -
30 9Begdgdb. "8 wdbmmy@yH YBmgdocs dg-
mabgs 30 gmod@@-bsdsmmmgfngn  Dasbals
360D Mgdals Immbmzbol gmgdol Bodmdm-
3ol Loggdzgmons.!1®

50530560L Logmbmobs s xo6IGMNgmmdab
bgmymazzol dgdmbgggeda Dosbals obsbmonmMgds
35M36@0Mgdmmos  ymggmagsmo  Lobgmdgz&g-
mgdm moghomdalb gomgdg. bLbgmmol obas-
bgdoms o xobIGMgmmdobomgal 36960l dnyg-
bgdom godmbggnmo Bosbol sbsdmonMogds dg-
bademgdgeras oMabobgerdggmgdm (Roeradéy-
60) 35Lmbobdagdmmdol gm@dom.'?0 Lsdsmoga-
mmb 9dgbagbo LabsdsMmmmb dngf @3 330060 g-
deo doamdolb dobgwgom, domorbobobosmd-
®@9am dmJdgmgds s@modsmoemdmdogmo dm 3 gcg-
300. Jomoremdmdongmo J8998s 3o, oMo Jo@HGm bo-
domonemols bm@mdsms dmobmgbgdols s(3gob 39)-
obbdmadlb, smodg dmgo dmgsmgmdsl, mmd
30685 mogobo J89wgds/9EHn0gmomds ssdosb -
3obo s bLogbgdol dndsmor abg bomdsmormb, Gmd
375306 5 3M3Q99M0 55D0sbmb. sdybs, o

15 amznmodg, Lodsonggmmb 3mbLEndmsonlb 3m3g6@otn,
dgbmo 16, 30Mmzbgdol mogobygsman asbgzomamgdals
n@mgds, 91.

16 amz0m0dg, Lodsonggmmb 3mbLEndmsaalb 3m3g6@stn,
dqbmo 16, 306m36550L mogobygaeman asbzomamgdals
Mnmgds, 92. 9/ 9dsdy, doMomawo NBmgdgdo mezobye-
mgdobomgal, 2020, 152.

M7 6b. byba Nesb-1156-1176-2011 20 0563560, 2012 Bgemo.

M8 JmBodgocmo, sd3bmma@ned Loggmgms dsmgnmo bgm-

gogob gaegdhoge 3gegagde ommzbym gaemgosmd
FGaeda, Jstnmdbogmgds s 3obmba, N3(75)22, 54.

19 dogno, 30bmbali8ngMa g3ommadymygdomo gfmagfmmdy-
dg0, 2016, 177.

120 3modg, Logdsmggmmb Ladmgsmadm 3mogdbal 3m8g6-
&o0, Bogbo 8gbsdy, 2001, daqbema 408, 454.
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dmgdgmgds om@395b bsaobagdme @iy 9B
m9898L (bozmsbemob, xobdmomgermdab, bogmor-
mgd0b, doMe 9Rmadgdl), dsEombobssmdwmy-
3mds 0dmogomzy bobgdgo. dm3sbabol domorembo-
bnbssmdgam dmdgmgds bobgdgo o dob csgo-
bo J8ggdoo @30Dnsbs dmbombgmol s8bmemna-
B0 bodsmoemgdmogo boggoyg - xobdmogemmds.
[20].21

Lbgmmol ob0sbgdabs ob gobdMmgmmmdabe-
ogob 369d0L doygbgdodn Mbrs z0gMmobbdmm
abgon Dgdmddgmagds, Gm3gmos bgmymal soe-
300bol Lbgmb 96 5830560L MMa560D30l dabo-
256 360’)(33[)36[)122 > 06393L Kob6IMMNgmmdals
dsomemany)® damdstgmdal, dob goymamgba-
350.12% 585bc5b Bosbo Fgadmgds o6 oymb dyobo-
960 dmgdown, dog3Med dmdagmadn s@sdnsbols
bbggmgdMog ggmocremgmsady byas@ogmo by-
dmddggds 0dm60mb.124 ®o6IOMgemmdals 3mb(39-
3 (300L Ybmasgbo gRNba3n0l Mebobdsw, xob-
I gmmds 360l LEYmo godo3yca, Bbodognco
o bmzosmyMo 3gonmemgmds s st dbmeme
©55350980Ls o dmAHgdol  sMmeMlgdmds;!%
Lbgs a0b63oM@gdal dabgogom, RobIMMgmmds
a0bobamgds oMo MmamM(y 3gonmEmgmdol sdb-
&Mod@mo dpamdomgmds, 5Modge 5sdnsbal
0bogo@MsmNMaE, bmnsmuMon ©s §3mbmdon-
FOMoR 3HMEYIGogme 3bmzMgdelb sgEogdy-
mo Ggbay@bo, GM3gmdsg Nbos dMNBigmymb
30Mm3zbymon, bmgosmy®o ©s godogyma dgbad-
mgdmmdgdals 506bm6@ng@360.126 L’bg‘g@nb o-
B0569ds 96 RobIMMgrmdabamzgal 36930l 8oyg-
bgds 50530560L 03z 3560 bgmymess, Mmdgmocs
obaMdmMadmb oMb mausbmgbom o bmg
dgdmnbgggedo, s653dMmIabnbomnsba od(333b.127

3dLmmnB&o bozgmggdalb Mmam@gdosss bo-
3MEbmg, ®obdMomgmmds, mogobyymgds, bogy-
0nMgds, bgmymaanlb dgogase ©odmastn basbal
0bodmanMgds bogoMmnggmmb 306mbdgdmmdom

21 ob. byba Nesb-40-37-2015 24 3933960, 2015 6.

122 Gonbmmodg, baygoms JmbgdMoagn Dasbal 865bmoncgdols
d9dme30L EmMads@ Mo @abadymgds, dgoamgdoma bo-
BoBomob gm@mbaema 1/2021, 13.

123 30mg gbom g0, Bgbogomo ©gmngabol Labbmolb LoBsm-
momdo, doybbgbn, 2019, 13.

124 0dgg 15.

125 2568mb 3mbLEo@mnob 36gs33mms 19466.

9dOY63gmymBoeros Hmam babgerdggHgmy-
dm, obg Egmod@nen gomegdgmgdoma Ladsto-
™001.18 Fogsmoms gfom-go boddgdo bodsto-
39mb Dgbo5L3s LabsdsMmma domams, Hnd
99080l dogm BoGomgdaemo dzomn dgmmboemm-
3o, mmgm 3 69bo, bgmdg 6 memgdob ommz939(;
o0l o ymoldo(s. dmmbmagbol mmogy bogymd-
390 086585M0s s dgbodsdobow, dmmbmzbols
@g37d6950 M09 bogadzgmdg g oGO gme
om0l dgbodmgdgemn.’?

03030Mmmmo LadsMmggmmb mbgbogbo be-
bodamormm, badgwaznbm 3mdbaby@gdal dgwg-
390 ®36IGMgmmbobmgalb 36930l ngybgdal Lo-
4899690 3mmbmgbal Laggmdggmms 3mb3nEgbso-
ab eMmb, doMomssw, 306Ms@gbmdsl dmmbmga-
bob pgmod@n® bogydggmb sboggdl s 3sbdsm-
&30, ®m3 Dnobol sbsd@on®gdol goemogd memg-
3o dgbodmms Bomdmodzsl ofms dbmenme gomngg-
d0ob, oMmsdgm ©gemod§osbsc. Lsdgworzobm
Imdbobamgdolb gobgygobolb oMol xsbdFHorgemm-
3oboogob Boobolb doygbgdol dgdobzgzsdn, Doo-
60l 565D @ommgdob o jobmgdob bogmdzgmn dg-
bodemms gobogl bodgooz0bm ©obgbgdaemgdsbs
©5 3530968 (Job bomdmdsggbgeml) dmmals ofm-
bgdaemo bgmdgamaemgdol dgab& mengd enmds/s-
Mo xgmmazobo dgb@mmengds ob 3060l jobmboor @o-
o bogzgoobomazol (xobdmogmmds, bozmsb-
g, bogmormgds) Dosbol doggbgds. sdoboob, bo-
bods@orenmd dookhns, Gmd @sgolb gosbyzgdobs-
ogob 930ms@gbmds mbos dogbogml gscmwgd -
mgdob 63mdmdmdol 3obmbolbdngm bogmdzgmb,
Mmo@aob 3omab borzmzbemol moemgdoboomgol Doo-
bob dnygbgds Emdmdmdl obsdmonmgdol gocem-
©@gdmgdol dbomgos dm&ab bobgyemd gy megdm
apmnngmonmdgdob o6bgdmdob dombgosze. LEm-
Mg 3obmbobdogm goemmgdmemgdecms dmdbgb&o-
3909em0 bm@mdgdo oc303b 3oMmol MRmadgdl oms-
Jobmbogmo  bgmymaobogeb  bobgedg @ mengdm

126 Jsboromns, 37-g Inbmoal 3m8gb6@ 60, badstmggmmb 3m-
BLEOGY(E0ab 3M3gb@emgda, 2013, 455.

127 ab. Loby Loddg Nesb-979-940-2014, 10 Lyd@nddga,
2015 Bgemo.

128 Gsobamady, boygms Jmbgdtogn basbal sbsdman@gdals
d9dm30L EmMads@ Mo @obadymmgds, dgoamgdoma bo-
BoBomob gm@mbsemo 1/2021, 8.

129 0b. byba Nesb-1169-2022, 17 6mgddgcn, 2022 Bgemo.
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3oem@gdmemgdocms mdb gb&mnggdgmn bmmdgdobo-
30b 30bbbgoz9600, Mmdgmms doMmomoo gnb-
(300 6ot gons dmmol o6l g memo bob gend g 369 memg-
3m, dobo 6063L66 930 s 00bsdy30 WP H M-
3960b dmbgbmoggdss. 30

...bodgo306m dgzomdno dmomsdols borzm-
Gbmobs o xobdFmogmmdobomgol bosbols dnyg-
6930b godm Lodm oo Jm-bodommemgdmogo dobvy-
bobdggdrmdol Esmdmdmdol dommdgdo 0830399,
Bm3MO 3 Y3900 RIC0IE YO Fo@gd Yergdgddo:
%0060, domambobssmdwggmds, dMmoemo s dodg-
dmdmng0 jogdoma [Lbg-ob 992-9 dabeon]. sdsb-
036, onomgmemo 53 3m33mb b gdol msz0b 9d -
0955 bodgmoz0bm Logfdosbmdol bsbosooo gobn-
bodmgmgds. cmommgaemo o8 3m33mbgbGol Doo-
b0l 565b@ommgdolb dmambmgbs gf0dnb 6 bLsdgo-
(3060 ©569bgdmmgdol Jodosmor 35(30968L dgod-
myds bomdmgdzolb, Gmammy bgedgimmengdo-
@b, sbyzg gl Eo bemmdgdowsb. dgodmgds
908 08 d9dmbzgz5d0 (s @s930bEHMb 3obbolbdgg-
3mmds o, dobs oMmobontmn byend g6 memgds o6 go-
D3m@d 9300 353096 §00b, 35dmI0bsm g nfowsb,
mmd 8 3mmbommdol obygdoo gjodobocmzol o
smsbsdgmn3nbm (sdbdsmg) 39mbmbomobomgo-
bog bomdmodmds gommgdmengds, jobmboo wsco-
agboem gomigmgddn 03306 o dgobscihmbmb
35(3096@0b xob6dMmngermds. gjodol dogm Fsdo-
mgd o dizomin d3amboenmds, Gmame iz 69bo,
b9edg 6 9egdob @959 9M0b @ @yeng-
B0(- Imabmgbol mmngg bogmdggmn mobsdomos
@ dgbodsdobo, dmobmgbolb ogndbgds mmozy
bogmdzgemdg gmor@mmmeme ool dgbodmgdg-
o [74].

3dsbmob, @gemodd o Doobob 565D memmgdol
@0 30bMgd0bsb  godmnygbgds bobgend gy mengdm
%0060l dmdb gbmoggdgemo bmmdgda. bobgendyg ;-
@ amgdm bodsmoemol dmdbgbmoggdgeno bmmdg-
30 b3g308039M0s © oM 98 memom 9ol gsemwgd -
mydoo gmoogmomdol bobgemd gyt megde omsgo-
bgdamagdooms gomzgsemobbobgdoo. oxd s, 306Lb-
393909 dgbodmgdemmdsl  ggodemgslb  bLg-0b
326-7 b o, Gmdmol doemomaz 6gbgdo bobgen-

130 ob, bigba bogdy Nedlb-327-309(2;-07) 16 Bsobo, 2019 By-
Q’O.
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dggmaemgder gom@gdaemgdol dgbobgd gedmoyg-
6935 obgzg Lbzs smsbobgendg 6 amemgdm gocmoy-
demgdoms dodomm, om0 goemogdaemgdolb bsbo-
dm0ob bbgs Msd o godmdwnbsmgmdl. domomyg-
3memn bmmds 6367858 gd memoss godmynbgdmemn
bobsdo@monm 3Mod§ogodo 3gmbmbomobs s bo-
3903060 @69 gdemgdol dogm 35309680l bo-
M 36emobo s xobdmmgenmdobomgol doygbgd -
emo Doobob dymgasm bomdmdmdocmn 3980l bo-
Jomormgdmngn 335030 35(300b0b [75]. dbgagh
39mmEgd9emgds 65m3dmadmads
©3B5Mmomgdemal 38bmeny§umo bLondogd§u-
M0 bsdmgsmsgm aamgdgdolb oosmmzgz0b dg-
©939@, 5§5M90b 3m5bsbgemd g6 9emgdm bobo-

d9dmnb39393d0

saob s dodomayemns doygbgdoemn Jmbgdmngn
o6 dmMsemamo 0560l 565BmoMg30bs 396.737

l. by356mb3Egdemm bmMIgdn
LagdsMmmggemmda

Lbgmabs s gobIMmgmmdobomgol 369d0L
3094g6930L gog@mMdMngn babsdnMmdgda, doGames-
50, d3mBgbmnggdmmos LL3-0b 992-1016-9 I¢b-
mgdom, bemm Bosbolb sbsdmeymgdal LodsGo-
mgd6ngo dggagdo 408-415-9 dqbmmgdam. sdob-
036, Bmam@ (3 1339 900badbs bz-0b 992 mbemo
(0gmod@ab agbgMomnmo @omdds) nmgamabbo-
690L gmogd@ntn 3sbnbobdggdmmdals sdggnd-
6gdgem dmao Bobadommdgdl, bmemm d93mdon
Inbmgdom gobLadAZOMmas Bosbal SbsbEoY-
960b 3om©gdemgdal bodmddmdo L3ggoaemyy-
0 d90mbg93980. dgbododabo LadsGmmol bme-
3o oa 960 Basbol sbsdmayMgdals gomeg-
dgds BoMImadmds dbmmme 35Lybodagdemm-
3oL g0b3s306Mmdgdgmo Bog@mdmngn dgdoaqb-
mmdob sEsbEMgdal dgdmbszgseda. 39Mdme,
©gm0d@&0wsb 35dmdmnbatg bLadmdomasgm Ladsm-
0 gdmngn 3obmbabdg gdmmds — Bosbal sbodme-
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doo@ad D0sbo. 0gowsb gsdmdmanbamyg, Hm3 smbo-
3699emn bosbol do@gfnsmymo mgbmdals dggge-
Lgdob ZomEadymads ImbomAgmal Jbomgbos,
bommm ogo o6 ornmgdb Modo gadmabs@es dobor-
30b 3o gMnsmamo basbo, 03 dm(393mmmdsdn
65> @MmMbsg dobo 339Absmmdab 3Gm35LL go-
6sbbyMms 9dANbzgmymaEs Labgmdbogm,

174 0b. bba Nesb-238-2019 24 3o0bo, 2019 Bgemo.
175 6b. bipba N2sb-902-2022 24 6339630, 2022 Bgemo.



30603690 D0sbols 565benFgde Logommggenmbs ws g8g@dsbosdn, bsbocema Il

b0360b 3§ gMndmuMo gmAmdon 365dmImmg-
3oL 03mdsbdy Imabmzgbs IyLsdymgdgmo
aym. 176

33630985 0bgomo dgdmbzgszgda(z, Mms 339M-
bommdal bofgal asmgds bpgds sMs 3oMopswe
B0sbolb 303ygbgdema oMol ngM, oModgeo dgbedy
3060l dbMoEsb. gMo-gMmo bLoggddo, Gmdgemacs
9698m@s 338MLIGEBLIMGEGM Lodmsmgdoom Jo-
49698990 B0sbob 8bsbmanmMgdal baddgdn sdm-
1300909m0 Labadhgmm dmmbmgbom Rstormo
39bsdg 3060, sbsMsmgdaman dbaMabogsb nm-
bmgs dobo 3 3mbommdabomgol gobgmmo bomgg-
30l 965DONEMsL. LobodsGmmmmlb aswobyzg@on-
mgdom dmbamhgmobomgol 3nggbgdmem bosbdg
3obbabdagdgm oM gdo aobnbsdemams ddmmenon
3 53@MbLOGEBLIMAHGM Lodymgdal dgbsno-
Mg 3md3sbns, doom LmmoEsmrmse ©sgzabMsm
B0560L 565bEONFgdal 3omEadeymads.

boadgmazom bobods@mmmmd smbadbs, Mm3, 0d
300060Mgd5dn, MmEgbsi ©oEsbEYHgdYmos s
Loogm o6 oMal d9bsdg doMals dogf mabbols go-
3(393> @ @Yog@ob 3gegasR @IdoMarrgdey-
mo b0l dngM 83 mobbal domgds, LEMG L &3
1 3960b 3690l 88 30(3900L Gz0MMb Bomdmawag-
bs domgdyymo 0obbol @sdMybgdal Lodstoemg-
36030 Loggmdzmob sMoMmbgdmdall osLEGMgds,

176 0b. byba Nosb-111-111-2018 11 8s0ba, 2018 Egeo.

o3 gobbabomggm  dgdmbggzedn  dmbamhgmyg
dbomgd LEMmo YOONb3gmym. 39MdmE, -
390600 Bogd@mdMngn aoMgdmgdgdom o6 obidyy-
0905, M3 bodsMmommgdmngds bnggogd dgbedy
3060bgob ImbaMAgmabomsb Nbogydzmme gowe-
0bo(33mes, Mab dgmgasma(s 3gbadyg 3oMal batk by
358000MEs (sdmgs Loggmsmn Jmbgds) LEm-
90 ©DIMOmgdmmo, s ©sdme300qdgmo dm-
obmgboo 39bsdg 3063ds sdoo gobo(zoms Jmbgd-
030 ©b53m0bo. 3593 Jommoms: Im3sbyby
3m33560ab b3(33mo® 33nAbsmmdalb bamxgal
365dmanMgdab 33mEgdymgdalb dgbenmgdom
Jdgbadmms 3gbadg 30M3s IsMoma(s ad3ba(zos
JmbgdMmogo 3bs3maba, oyds 5300 56 g53-
0EM9dms dmbasmRgmg. 3Imy3nEgdgemo
dmabmgboo dgLadg 30Mmalb dngm dm3sbybgms
33mEgdmgdab dgbAHymgdab baMg dg ©s0dm-

3% 33 93565L36gmms s 3G - Pgmad@ab 3g-

09350 3D3M3mMgdymo 3nMab guymswpoa Labb-
M9d0, Mol a33m(z 3gbadg 30Mmab LabasmRgmm
dmabmzbal gaMmamgddn Losgm msbbs sMs
dmbamRgmabagsh, 63330 md30330M39mm0
dm3sbybabagsb dgndmgds ©399399gd5Mmb
©3869bgd3L. dm(393nmo bggmmds gobostg-

3o 0d6s bo3obozom 3omod b 8ngMac."””

177 k. byby Nesl-1376-2024 16 09393890, 2024 63@0
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Jo909556 33060345d9
bods@moremols omg§mmon, oobay-b ngggg@n 9dE™E0, 5©3M GOS0

3L Mag§n

3990mbobrnbog ddgbsbmsob s 3egdamgdamo 3Gmdmgds@ngs Labogmm bsdsGmmal gMo-gMom yzgmadby
sd@moma® ©s 3m33mgdby@ Lsgombl bomImawagbl. Lsbogom Mgmgdal 3mdmogzsoolb 3Gnbzndalb gs8m
396mb3mgdgma, dgbedsadobo Babsdammdgdal s6Lgdmdabal, 3gomnmbobmabogmo dgbedg 3ofnlb ®o330L396
obfgds, Gob godm bogomms sMbgdmdogl LodsGmmmgdfng NEMmoghmmdoms 3mbgbfnggdol ©mads@nEew
obedgomgdamo s LEGMNJGYONmIE godsBmygma 3mbLEOYJ30900, EMImmgdas dgbodmgdgmlb  goboal
Lodmgdomagm dG4bgol LEsdamyEMAaL FgbomRmbadal, obg HM3 o6 dmbogl YMmngMommdal dmbsBomagms
MRBgdMH0g0  Somobbol  oMomsbobmdngMn  oMmgg3s. bnbsdmgdofy LEdG0s  Fodmabamaglh n3mogzal
sEomgmgdsdmbomo  3oGnbogsb dgmEgmmo dgdgbol dgdmbggzgdl o Bomdmewaqgbl o3 dgdmbggzems
3mBgbenggdal dgLodsdal badsommadmog dmEgmgdl. s3sbmeb, bgo@nsda gobbarmmos bsdsMomyg ndmmgzols
3gomombaboabng®o 3gdgbab L3gz0g035(3, Gabo LogaMmgdss godmbagmmas 08 gofgdmgdom, Mm3 badmdsmadm
3m©gqbob (398amddn - ,b3*) 2898-9 Babmoal gm®Immomgds Jgbsdmms 86owgl 03mmgzol 8mBAm3als
dobsombab m30mHmdm 3Moz0mmgantgdolb bogMmbgl.

boggobdm boByzgdo: odmoyggs, Loxomm &ggbdn, zgomaemboboobogmo dgdgbs, (3909680, 39bombgmo,
03moggolb dmbdmds.

l. JdgLsgsman bob domnmmds 063930 035, HmM3 03mamgge o6 Bo-
GIm0dmds.2 dombgogem 8dabs, dgbadmms dm-
30960 dgdmbgggzeda sgomn 3dmboglb og(39Lm-
Bmmdob 39390, gb bgds 85306, Mms 30g-

Lo, dobo @o@agboborgab sgEeegdgees, oMbg- oGm0 ((3980mbgHn) 03mmg 3ol 0dgbl dmmbms-
3mdgb O Mbzgmbaoymagn dmmbmgbs. ndmog-

03mmg 3o Immbmabob ¢ dMHbsgmyme3nl od39-
Le@en  Lodomgdol BaMdmowagbl, dgbadsdo-

6ol ©803mdals gbom, od (3o s8mAbogds, MHmd

360 @ YdAYb3grygmPaero Immbmgbol 3MHgeo- Imobmgbs o6 s6Lgdm3L. sbgor 3gdmbggzedo, o6
™0 gfMomo ©s 03039 3060 b ngmbﬂ sdgbm- 56lgdmadls sz 03mong 3ol 6‘5@‘5(3380[)3 REgde-
mmd0sb 3odmdnbamyg, doMomswo Immbmg-

1 Soergel/Konzen, Sachenrecht 3, 13. Aufl., Band 16, Ver- 3 Gm@Ee gbomdmmdo L,03mmggab gows3gdsdy”, Mgsmmy-
lag W. Kohlhammer, 2001, §1113, 175, Rn.12. Mo 3399mabbdmdm sGs 03mmg3ab, sMedgw ¢dEbggm-

2 Schmidt, Sachenrecht I, 2.Aufl., 2005, 137, Rn.373. gmgomo dmobmgbol gos3gdal, Mmdgmbesi ogigbm-
Amdob 300630300006 30dmInbafy, 3obmbab domom
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dmbomgds, od(3o dabo gos3gds Logstm Mgg-
LEEL bogsMm bmdob 3Mnb(3030L 353m, do0b(3
bodwgnemon 0dbgds. 83 dgdmbggzado 3 gn@mmo
dgodgbl dbmmmmm babogom Mamadsb s 56s dm-
0bmzbob.* 5g39LmEBNmMM0b Grgqz0lb dgdmbgg-
3590 04367905 abgmo dpgmBomgmds, Mm(3s 1 dMY)-
b3gmymgzomo dmmbmgbs o 0d3mmggs gMmdoe-
byl dmM@gds, Mss 9339 03mmgzob 3gmambob-
©0bogMo dgdgbol 396L3gJ@¢ 0300056 ¢Mbws gobgn-
boenmon.

d0B6sdgy @opagboma LaydEHNbzgmymum vg-
mgd950L 3ndstron BggnmgdMogon gsdmaygbgds
30bol 653390198096 5393306950 MMHNgM-
0mdgdolb 3m3bgbmoaqgdgmo dmaswo bmM3gda®
s dom Fndsfo seggbomo Labngom-badsmo-
mgdMngo 3606803360.6 03 d93mbggzedn, Gm(zo
03mmg3e 3oMas3L dMNMbigmymgarn dmmbmg-
bob, o330 (39bomMbgHn donb(y sbgMbgdl ndmong-
30b dgdgbsl, gfm3sbgmb m3nmabdoMmogds Lage-
M MggbB®Mob LogsMm bemdaobs s ndmmgzal
5J39LbmAYmmIalb 3M0b(3n3gda. Logsmm Mggbd-
ol 30bmbab8ogMo  3Mgdmdg30e  3mddgradl
sbggg 03mmggob dadsms(s, Mobo 3gdzgmdoma(s
bgds 08 Bobssmdmgamdal admyggs, Moz ndm-
09306 53(39bmAY@mdal asdm dob dgmMo 3g-
00mbobabog d9dgbobmsb s6nb s 3o3d0Mgd4-
™0.” 03mmg30b 30G39mon d9dgbol o6y n3mong-
30b Bom3mdmdal ML, 0dmmgzal oggbmey-
mmds 353mnbo@gds 0d bybdo, GmM3 admmg oo
dbmeme  dmobmzbob  3Mgo@men  dgadmgds
0ygmb, bmmm 03mmg30b 8gmMgmmo d9dqbob oby
03mmg3ob go@s(3930b MmL 30 og3gbmEnmm-
30l 303mbs@nmadss nd3moggzobs s dob bagndg-
moE sMLgdnmo dmmbmgbol Ibmmme gMomm-
Mo 5 9OOMdmMg0 aows(3980b ©obedzgdmds.8

33@™M3dG Mo dndyzgds ndmmggs, orndie Ggmdobm-
mmgonmo bodsME 0300006 3o8mBEnbaMmyg, ndmmgzom 0'b-
b39mymenmo Imombmzbol sm3mdom ndmmggal o3-
BMISG Mo @b gooymeal dmgmgbal smbobadbe-
3900, (©533300Mg0Mmas FMEAHINomgds ,03mmggal ao-
5(393%", ob. Plate/Geier, Das gesamte
examensrelevante Zivilrecht, 7.Aufl., 2021, 1303.

4 Schmidt, Sachenrecht I, 2.Aufl., 2005, 138, Rn.374.

5 Liederin: MiKo, Sachenrecht, Band 8, 9.Aufl., 2023,
§1116, 2524, Rn.4.

dgdmnbggzgdn, HmEd 03mmgge s dmmbmgbs gé-
»35bgmb dmMgds, Mol gsdm og3gLbmEmemm-
30bd s LagdMM bromdal 3Mb(30398L dmGals o6~
Rg3ob0b g5390980L LagnMmgds ggds, ommdo-
MO MNb RaBs© 0ymazs, MmImgdbs Jzgdmm
a9bgabomsgm, od(3s 5653, Lobsd sMdYBmgds-
dmbomo 3060bogeb n3mmggzol dgdgbolb dgbodemg-
Senmdob bsgoombl dg39bgd0m, 80bsbdgbmbomas,
35630b0mmo Y@mgdsdmboemo 3oMmabogsb dgdg-
6ol bgbgdas.

II. 03meogzob 3nMzgmomn dgdgbs
1. 98mgd3dmbaomo 30Mabsgsb

03mmg3e dgbodmms s@bgdmdrgl HgqbEmal
56 LdosMomg 03mmg30b BMAHB0:.0 b3 o6 ggzmsge-
BmdL 03maggob Labggdol LabgmBmegdgdl, oy-
335 03mmg3ab babggdow ogmys 3sdm3nbafg-
mdb bLg-b dgbodsdobo Bybmadowsb. 03mmgzol
dmB3mds, Modgi by LoydEMdL, Bomdmawaqbl
LodomMomg ndmmgzol gmmdsl, bonmm MgqL@Mmalbs
03mmg3o@ 30 300hbgzs ndmmg s, GMBgemdy s o6
3503935 03mmg3olb dmb3amds. Bmammiz Mggbd-
®0b, aby LadsMomg nd3mmgzob Bamdmdmdoboo-
300 LagomEgdnmms ndmmgzal bogsmm Mggbd-
3d0 M930bEMS(300. LadosMomyg n3mmg ol Mggbd)-
0L 03mmg3abasb gobbbgeggdom sbsboomgdl ab
0530b930F 90, H™MT 03mmg30b ymggemo dgdoam-
do  go005(3930bab, dgbodmgdgmos, ondzs o6
o0l LagomEadymm, Gm3 Lagscmm Mggb@mdo
369008MM0b (03mmggomal) (33moamgds gobbm-
(309@aL. 530b 353m, Loagsmm Mggb@ Mo beogds
DbBmEm, Moaeb Mganb@mMamMgdymo (39096&0
dgodmgds 1339 oo 0ymb bs3g0mo 3MgoGm-
0.10

6 Martinek in: jurisPK-BGB, Sachenrecht, Band 3, 6.Aufl.,
Juris GmbH Verlag, 2013, §1113, 1078, Rn.31.
3Om33mmgmon, 39c3s600b badmgomsgm 3mmgdbo, babbe-
3m 3m896@oM0, (o xobos/dgdgmmsdgnemn) (00 ad.),
(BoBobodg/om xobos/mmoenady) (Fgc.), 39-13 asdm(3g-
3>, md., 2014, 778. 3gmo0 1.

8  Schmidt, Sachenrecht Il, 2.Aufl., 2005, 137, Rn.369-370.
631)00330@0, Lodmgomogm 3mmgdbal 3m3gb@ema, og-
MO 3mmgd§nz0, FobGamns (Hgw.), Boaba Il, .,
2018, 488, 39mo 27.

10 Berger, Sachenrecht, 4.Aufl., 2022, 317, Rn.85.
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J909556 330603509

dg@stgdnomn bodosGomal gambscon 6/2025

03mmg 30l 3oMzgmown dgdgbal 5695 ndmmg gl
Bo3mdmdal @Mmb gMcds6gmnbgsb mbos gs6-
30bbgogmm 09y AMIgem n3moggel gbgds Laddg -
badoFomg 9y Mggb@Mal 03mog ob." Gm(gs Bbo-
69980 0366373056 MggbE Mol nd3mmgzody, daba
Boc3mdmdabomgol Lagnfmms dgosbbdgds o Mg-
a0b@Mo300 Lagsmm Mgqb@Mmdn, brmm Lodsme-
09 03mmng3ody 390ebbdgdol @MmML 30 93sgMm-
MO 3 (30mgogmons bogsMm Mgqb@Mmal dogm
369008mMMDg 03mmgz0b 3mbImdal go(393s.

99bEE0b 03momggolb YBmydsdmboma 3oMo-
Logeb doMggmaa dgdgbs bmM(309m@gds Yemg-
303mboem 30Mmseb ogdymo dgmsebbdgdom wo
03mmg30L YBmgdol Lagsmm Mggb@@mda Hgaab-
BMs300m. NBmgdsdmboma 3oMobogsb ndmog-
30b 30Mzgmown d9dgbols BabsdnMmdgdos: 1. 0b-
9b39mymgznmo dmmbmgbols sMbgdmds, Mos bo-
d6s3L 03sl, MM bodmznmom Mbos sMbgdmdogl
ol 3omEgdnmagdom-bsdsMmmgdMago Immbmg-
bo, o3 03mmg398 Ybos NdOHYMb3ggmymb (3oge-
om0, bgbbal bymdg3Mmgdosb godmdwabe-
69 bgbbob EsdGMbgdalb dmmbmazbolb Magmgds); 2.
dgoobb3gds 3Mg0@MMLS s Imzamglb dmEal
03mmg30b aagbol dgbabgd, Mos Mbos gobbm-
M (309mgb BgHommdomo gm@dom; 3. 3abal bo3-
3900L 0d3mmggzom G30Mmnz0l YRmgdsdmbo-
mgds, M3 60d653L 035L, MM mzamy 03mag 3ol
50g9b0lb Im3gb@obomgol ¢bws nymb ¢dMsgn bo-
gm0l dgbsgmotg ob bogmolb gobzomazady bbge-
335M5© NRBmgdsdmboemo 3oMa. dgbadmagdgmos,
dmobmzbolb qdOHmbggmboymasn ndmmgzom ws-
0@ 306000mb 3gbedg 3oGab Lo 3o gdsdn sEbgdy-
mo dMogn bogmo, Mo dgdmbgzgzado(s ¢bws 3gdm-
630gl oMa3nMon dmgzamoal Bmgdsdmbomagds
03mmg30b ag60L EMMabamgals, by Bomdma-

1 Vieweg/Werner, Sachenrecht, 7.Aufl.,
Vahlen Miinchen 2015, 515, Rn.24.

12 Schmidt, Sachenrecht II, 2. Aufl., 2005, 144, Rn.390; So-
ergel/Konzen, Sachenrecht 3, 13. Aufl.,, Band 16, Verlag
W. Kohlhammer, 2001, §1113, 175, Rn.12.

maboodgoemo, Lodmgomodm 3mwgdbob 3m3gbden, o3-
MBS Jnmgd@oga, FobGamos (Fgw.), Bogba Il, »d.,
2018, 489, 3gemo 1,2. abz-b §1116 Il 3oMoaFaggal Jobyco-
30m, 30 3bafggdl bLyGo Mggb@Hal n3mmgzol ©oe-

Verlag Franz

3969, 35906 Mgg0b@Mo305Lmab gMmmaw sbgzg bogsmeg-
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aqbl o) oMo sModnMown dmgsamyg ydMsgn bog-
o0l dgbogmotgh 56 bogmal gobzomazaby bbge-
335650 NRmgdsdmbor 30Mb. 3oGHmMzbeymo nog-
BB Oy Logomegdmmms Ibmemme 3MgooGm-
ol 8boMgb."? 4. 03mmgiob gmgdal Logsm
99b@Mdo MganbEM(300, M3 3oL 3MbLE G-
(309960 603560 03mmg30L bodmzommdabamaal.

o3 dggbgds badaMmomg 03mmgzal dgdgbals bo-
bo30mmdgdL, ol Mgab@Mmob ndmmgzal dgdgbols
Babodnmmdgdols sbommaoy@os 0d gobbbgoeggdom,
md bogomms bogstm Mggb®al dogH ndmog-
30L ImBAMdob go(393s. 396M3sbyymo LodsMommnb-
396 aobbbgoggoom, Lowsi LodsMoomyg 03mmggs
BgLos, bmmm Mgqb@EMab 3o - 308m603@0b0,13 Jo-
Bome bodosGmomdo godmbsgmabos Lodofomy
03mmy3o. 030bmgzgol, ™I 03mmgzs hsomazammb
LodoMmomge, s¢)(30mmgdgmos, Mmd dbsmggdo >do-
bg BgFommdom dgmebbdnbgb s sbgmn dgmabb-
3905 ©053mb3mMb Labm@omm bgboo (b, 3.289 IlI).
Logomm Mg9L@ Mo 3Mgn@mmMal dmmbmazboo go-
L93L 03mmggol FMBIMILL, Moz Mganb@mam-
0 bogsmm Mgqb@&mdo (bg, 3.289 II). Lodomoomy
03mmg30b 398mbgg35390, Mganb@mozns dbmmme
dobo Bam3dmdmdobomgol ool bagntm. admmgzob
dmbBdmdal dgdzgmdoo 03mmggzol goms3gds o6
930bGMMEgds Mggb@&Mmdo, dobo gows3gds bm-
M(309mEgds  dbmmme  dmb3dmdab  goos(3gdab
aboo.

2. 3659 xmgdsdmbomo 30Mabsgsb

3G9 B gd33mboemo oMobogsb dgdgbals obL-
&o@y@o dbmmme ¢dMsgn bogmgdom oM oMol
d93mbodbmaMymo, ob abodg aagbomoa Loy b-

dyems 0d 33m06b3360b 930bGMS305(3, Gl dabg-
©30m(3 AbaMgms dmEnl gsdmoMozbgds nd3mamggob 8m-
B3mdab go393s (9.6. m@®3sgo Hgaab@@azns). 08 dgdmb-
393990 3o dbomgms Jogf of godmoamobgds ndmong-
30b 8mB3mdab g5(398s, 35306 Rsnmgmgds, Mm3 owagbo-
0o LadofMomg ndmmgzs. Moaseb Mganlb@ms30s ©s3og-
Joegdmmos boMggdmob ©s @MHMLmb, gg@8sbaye bads-
Bomgdfog 365J@n3odn Ladaomy admmygs Mggb@Hab
03mm3obmeb dgoMmgdoo ggGmm  dMnbgsmbsmnsbns,
ob. Schmidt, Sachenrecht Il, 2.Aufl., 2005, 139, Rn.376,
377, 378.
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1b39mymEym YRmgdgdal dndstmss Rzgymmad-
0350 358m0yg6gds."  sBomRmgds8mboma 3o-

0bogob dgdgbol dgdmbgggados LagoGms, Gmd
bobgdg 0gmb Mgmgdsdmbama doMobogsb dgdg-
bab Babodnmmdgda, od(39, Mo g3s by, babe-
306mds - ,d0b60b bs 33900l 03mmng 0o G g0GN-
30L RMgdsdmboemgds” - Labgdy o6 a3043L."
MRmgdsdmbomgdal bsgmo dgbademms admagmm
0469L bagsmm Mggb@&al 8mAggbgdomo mgan@o-
ds300m, M3 39M3obool Ladmgomadm 3mogdLob
- ,ab3") §878 56 §892 3omogMogg-
300 BganmoMegds.’® 08 Jg8mbzgzedn oy -

(398gm33dn

1b39mymgzamo Immbmazbs o6 sMbdmdL, 35dnb
3900mbobnbogfMo dgdgbs dgndmgdgmas, Mow-
356 306mbo Immbmzb0b 3gmomboboobogfn dgdg-
6oL Fgbodmademmdal o6 0(36mab."”

2.1. 353am33n
3709 3980b EAEML

©53@a3Mn  a3b35Maznmon

b3-do o6 Bmazqg3m3gds gb3-b §878-9 3omogMe-
3oL dbgogbo ©obsbgbn, Gm3gema dgdamddo
©o3a om0 g5635Ma30m0 dgbmn3960L Lodsmo-
93603 390L dmobgbmnggdws. smbodbyyma 3o-
Gogmaxgal bogudszgmdy 3gmombaboobogmo dg-
dgbol dgbadmgdmmdals d93mBdgdals gobboemgo
LobGgMgbms Lodofomyg 0dmmgzolb dgdmbggze-
do. dgbodadnbo 39dmo dm(39d¢ema dgdmbgggs
Bom3maaqbl dogamomlb gqgMmdabyma bodofomy
03mmg30b bodoMmmnasb:

39D9L0:"8 356 300006 s gdmma bgbbob | bEHx6-
39mbaymayd© dmgomgd bodstomg admmgnm ©o-
G300 05300 Lo gnomgdeda sMbgdama dobab

14 Schmidt, Sachenrecht II, 2.Aufl., 2005, 150, Rn.413.

5 0dgg, Rn.414.

" og3g:

17 Plate/Geier, Das gesamte examensrelevante Zivilrecht,

7.Aufl.,2021, 1304.

3sgomabogol s 53mblbobmgol @g@smuMow ab.

Schmidt, Sachenrecht Il, 2.Aufl., 2005, 151, Rn.416.

19 abz-ob §1117 | 3sGogcogal Babgogom, 3Hgoodmeo
03mmg3ob 3mBamdal amgdl xdmsmme 80bal bsgzgmab

18

39LogmoMabogsb. L-b 289 Il xbemal Bobggom, bage-
e GggbGEab 80g@ 03mmgzalb ImBImds gon(3gds 3Mg-
©0@™MEab dmmbmgbom, Moy 60dbogl ndsb, Hm3 gg@de-
Boabgob gobbbgoggdom, Lodemmggmmadn ndmmgzal dmb-
3mdab 3Mgo@mmn oMot bogsmm Mgqb@Mmabash
00gdl, odige abg-b §1117 1l psbadggdow 300Rbygl,

bo3ggmon. 3obsd Lobsd dmgomyg 3MgoGmMb go-
©5b(398005 03mmg30L 8BBMBLL, ™ Bob Jmbgdedy
350bLbs goabEalbyNbommdol Logdnbbamdmgds.
dmzomgd 03mmg3ob 8mb3mds 3Mgo@mML gome-
L(zo dmgg0bgd00. IMmMbmzbols gosdmbyymmdo-
Lol 3mgamgd 396 dgdemm Lgbbob Mabbob goab-
o, Mol godm3 3MgEo@mmMo ombmgl s jdoym-
Bomadsb 03mmgzob Logbowsb. gobamzzggns, dg-
0dobs 9] oMo 656335 LodoMomg 0dmmyzs, a3
3ol dgbodmgdmmdsl dob(39800s, dmgombmags ady)-
mgdomo sebMymagds.

03 3oobgzodg 3oLyybol aobo(3gdom Mbws ae-
306@gL, Mo ao3mgbal 3m3begbn s@3mAbos dm-
3ol 4mbgdody gowobmabyynbommdal baddab-
Boc3mgdal goblbbs 35653, babsd ol n3mog 3oL dm-
B3mMdob 3MgEo@mMb aowsobzgdms. bogszm@mg-
3 bogdabBamd8mgdal godm, dgbsgmomgh dgg%-
s a5b3oMazolb Rmgdsdmbomgds, odge
ab3-b §878-9 3oMogMogn g gbl, Gm3 3ocals do-
96 35390900 35b(3boEYds domsl o JoMgogl
030m, Mm3 g0 dgdbonEmos 3sbzomgagzedo, oy
b 39v@pRg> @3gss 5L 398mga, Bmrgba 3ob-
(36500905 dobogal gobws Idmgsgn s Mganb@mMe-
300b g06(3bogds bofgoanbs Lysgnmdadymm
99L@M0b Ladbaby@L. ndmmgzal dgbobgd gob(s-
bogds Lagsmm Mggb@mb Bamgrognbs 35653y,
Lobsd dmgamal Jmbgdodg gosboabyymbammdals
bogdobbomdmygds dgbodsdabog,
dmgomgl 3Jmbrs Mumagds, 30bg3omas 3060l bo-

a00bbbgdmes,

33900. 0b B340, MHmI 03mmg3z0L 3mbImdal go-
(399997 3MgE0EMM0 o6 RmmAL 03mogzo-
©5b g0dmdEnbomg dmmbmgbals bLobngmm-badsm-
onmgdMog ‘3%@3?)0[),20 o6 om3mAbos dobmgal

m3d Igbognm@ol dogH 3Mgogmmobsmgal LyMEogoa-
39&0b gowa3gds dgazgemmb dbamgos Jgmebbdgdoom,
Hm3moms3 3MgRoGMM0 gmgdsdmboro 0dbgds dom-
03306 Moz350 Joommb bagsmm Hggb@Mabasb LyMEogo-
3980, ab. Lieder in: MiiKo, Sachenrecht, Band 8, 9.Aufl.,
2023, §1117, 2576, Rn.19.

20 a3momgzab 8mb3mdol 3Hga@medy gos(39353my Lobg-
bgo gbsgmaEab 8abob goma (abg, §1163 ). oz Bgg-
LE®ab n3mmg3zob Bgdmbgggado babogomm ¢Mgmgdol Bom-
3m3mds s dobo 3gdgbo msebasmmymas, badsGamyg ndm-
®g30b 3g8mbggzedo gb men 3Gmgbo Mmoo gHmds-
690l odmEgdmmas: Jgmabbdgds s Mganb@maczns Bo-
3mdm3L Ibmmme Lobagomm ggmgdsl, GmIgmoacg Jgbe-
390m0b aobzoMmanmgdsdos, 3Ego@men ndmmggel go
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©335b05670gm0, Moasb nd3mmgzol ewggbals
dgbobgd  gobsbowgds Logstm GggbEmabmgal
bofagbom 0d6s aoobmabymbotmdbols baddab-
Boc3mgdal gobbbsdwyg, dgboedsedabsw, 3Mgoodm-
635 dgdemm 03mmg 3ol dgdgbs s dob oggb dmge-
mobl dodsto adymgdoomn sbEMmgdol »dgbols
Imobmzbolb mgmgds (abz §1147).

2.2. bosgsmm bpmdab Lygmdzgmby

ab3-b §892 0(303L bogsmm GggLE ML bagsGm
Bomdal, Gog 60dbogb 0dslb, Gm3 dgbadmgdgmas
dgdgbom 0dbgb Logsmm Mgqgb@Mmdo MganbGomg-
dmo gymgdgdo 30dabss, Mmzs oo dgbsgmo-
90 M930bEMoMgdnmo 3ofn bobsdwgnmgda o6
560l 89bognm@g.2T sbgor J98mbggzedn Labgdgs
30635M330L xmgdsdmbomgdol bsgemn, Gmdg-
mo(3 bagsmm Mgqb@Mal 3obmbabdngMo bmdom
©s0dmg3e.22

39bmb0:B Jmgomagd ds6300006 smgdmema bgb-
bob MbBEOENb39mboymBs n3mmgz0m ©sG3z0Mms
»,0030L La3mmEgdadn” s@bgdyma 806ab bs339-
00, Mmoo dmgamyg o6 Bamdmswggbos dabs
LognmMgdem Mganb@Momgdyma 30bol bs339-
ool bodegom dgbogyommgl. Logsmm Mgqb@mals
dmbo(39890Dg oYMEbmdom 356335 mogabmg-
maE gob(ze Lgbbo s YBONB3zgmymMPs dnnemb
30bol bogggomo. dmaz0s6gd00, 30Bol bs3zgmabs
bodg0m3s 3gbo 3o g3 BoMoanbs Lagsmm Mg-
9bE®ab YLbmAm RsbobgMol Jgbbmmgdals dmon-
bmgbs 3abolb bs33900bg LogHPEGdL YPmgdals
b6 Nbgdms. Ammbmgzbol gosdmbmmmdo-
Lol Bmgomgd 396 dgdemm gomol ogsMmgs, dgbe-
3530bo@ 6563ds dmombmgs ndmoggol Logbowsb

dbmmmo dobs agang adgblb, Gmso 3gbognomty aowab-
399L 3oL a3moggol 8mb3mdal. ob. Lieder in: MiKo,
Sachenrecht, Band 8, 9.Aufl., 2023, §1117, 2574, Rn.5.
21 Schmidt, Sachenrecht Il, 2.Aufl., 2005, 152, Rn.417.
2 adag, Rn.414.
23 Bogomomnbogal ©s 88mbLBabomgal ©gGomuMow ab.
Schmidt, Sachenrecht Il, 2.Aufl., 2005, 153-156, Rn.418.
24 Bgbadmms 03mog3ob ©s8magbo 3060 oymb wdMsgo bag-
o0l 3gbs 3oy, od(ze 3ob 03mmg ol owagbol 3madg-

6830 3gbrnnmo 3dmbogl asb3zemagal Memgdsdmbo-
mgds LabsdoMmmmmb gobhabgdolb Laggdzgmdy o6 0dabs

46

©5335ymagzoegds. LEmM g 53 EMH™L dgnGym dsb-
305, M3 Imgomg sGobbmGow nym Ggqb@MAdn dg-
LognoMgo smgaab@mamgdnmo. asbomzgggns,
dg9dmos 0 56 3363L Bmombmazmb gLz mmEo-
Laob adnymagdomo sebEYYMgdal M3gbs.

30M3gm M0ado, ymggmogzolb 30dmbdgdo, dgg-
denm o 960 3B 900@™AEL, MM 03mmg s YRmg-
358mbomon 30M0bogsb 899d0bs,%* Bbmmme 8al
399093 390030035Mm >MonRmgdsdmbomo 3o-
f0basb dgdgbol BobodnMmdgdal dgdmb3gdady.
30b0b 65339000 03mmgz0m oG30MM30L YYBmg-
353mbomgdol o6 5AbLdMdal godm, 6sb 30 396 dg-
demgdws 03moggolb gmgdsdmbomn doMabogsb
dgdgbsb. 03mmgzob sMomeggmgdsdmboema dofabo-
856 dgdgbals godsMommgdabsmgal Lobgdg Mbwo
0ymb dgdmagan Bobsdommdgdo: 1. Lodmgomadm
361b30L gomogqds; 2. bogstm Mgqgb@mab qbbm-
Mmds; 3. ao6339Ma030 oMl dmhggbgdoma mg-
30&035(300; 4. 3g3dgbals b6 (3mEbal sMam-
Lgdmds Lagstm MggbEEal MLEMMEMsLbmsb do-
domngdom; 5. MgqLG®Mab LobbmMolb Bobssmdwmaga
Bocagboma 3MmEgbE 0L o6 s@bgdmds; 6. -
1639mymgzamo 3mombmgbal s@bgdmds.

dm3939m 3dgdmbgggado Lagsmm Mggb@ma
QbBmEMs, Moboz gobs30mMmdgdl ol g3od@0, GmA
dmgomg oGabbmMow oMol Mgaab@mamgdamao
39LogmoMg, Mol godms sbggg Lobgbgs dgdwg-
30 babodnmmds(y - 3mhggbgdoma mgan@ndszns.
3Mg0@¢mMo 3gmombobonbogmos, 30DmLob ggo-
3ol Bobgogno 856 sBoxgMo 0(3m©s,?° M3
3OmG LG ymgoms Mgaob@Mmomgdmmo. dgbode-
dobog, 6563L 3ggdemm nd3mmg 30l 3gomomboboobo-
96 dgdgbe.

353m, ®m3 dob Jodofo go@aboabyynbsmmdals bodanbgo-
3mgds ao0bbbo, Moy ol sMommgdsdmboem oMo -
(393L, ob. Schmidt, Sachenrecht Il, 2. Aufl., 2005, 152,
Rn.417.
2 Jotrogmo LobsdsBomm 36sd8 030l dobgogno, Bbass-
Lo MdMsogn bogmal 3gomomboboobogmn dgddgbobs, n3m-
093960l 3g8mbgg393n3 Imddgwgdl ,dgbodmm (3m©bal”
LEObEIME N, Ond(3o MdMogn Bogomab d93dgbabgsb goblb-
bgo39d000 03mmg3emal Babrsbgomma dmdd8gwgdal gge-
Mamgdo  o306Mmgdammos, ob. Laba, #sb-1283-2019,
2020 6. 13 8o6@0; biyba, #ob-723-2019, 2019 Bevab 5 0g-
mobo; bbyg, #5b-729-2019, 2019 Bemal 4 mg@mBdgca.
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dsgomomoabomgol  gobgobomme  gfm-ghomo
dgdmbzggs JoMorgmo LabadsMommm 3Msg@n3o-
b, Mmdgmao(z ndom sMob Lonb@gmMgbm, MmA bo-
badaMonmmgdl 03mmgzob 3gmambnbonbogmo dg-
dgbol LagnMbmsb ©s393d0Mgdom aobbbgszgdy-
™o 80am89d0 3Jmbsc.% Logdob gedyms nym
dgdmgan: o-3 ©o33bo@s Yomdn dobpmdommds,
mdmob dabgogomss & dob sboggdos gmads-
Imbomagdal, gobgzo6mas 80l bsgnmmgdsdn sMbg-
o dabs. 530l dg3amd, -3 dgoanbs ¢dmsgo
bogmol yomdo bobynmdol bgmdgzMmmgds ©s
3-b 806Dy Mo30L0 LygNPEYdAL YREgdal Mggo0-
LE®S(300L Bobbom, Logstm Mggb@M3n 0dsgg
mgbgg bomomgobs  aobsbowgds, Mol dgmgas-
(3 o dofoagbs d-b ydMsgn bogool dgbsgmo-
90. 530b dg8amad 5-3 a-bmob sMbgdymoa gy
@R FORISYEISl PdHYbgmymael 80%-
Boo, 03mmg30m ©sG30MMS Maz0b Labgmbg o6-
Lgdmeo d0bs, MMIgmo(y bobsdwgzamgdn &-b Le-
3006 9d5L bomImoagbes. dmagzasbgdoo & no-
bmgos Mmamm(y boabyomdal, by ndmoggzol bg-
3930 mmadolb aomg39ds0.

306390 0bbES6(300L LobodsGmmmmb gosby-
398000 3-b Lok gmo s 385ymMEBoMES S go-
1ddms MHmamm(y bobyomdals, abg ndmamgzal bg-
mdg36mmgds. 6oLyomdab bymdg 3G mmadal go-
md39gd0b  bobomdo  Lobodstmmmb  dbggemmds
98399656ms 08 sbadymgdsl, HmA babynmdal
bgmdg3Mmagds som badwgamoa dgbs gmomal
6930b a93mgzmagbolb aoMgdy, Moz BoMmdmowagbos
356039800b dsmommdal Lagmdzgmb, bmem 03m-
939 30 9bos go94390moym 0dal gsdm, HmA
03mmg30b aaqgbol 3m3gbGnbmgal o o6 Bomdm-
03 9bms 0d3mmggol bLogbal dgbsgnmmgl, o
03mmg 30l bgmdg3emmgdobsz dsmnmoam 4393~
©o. bobsdsmmmmb asbdoM@gdom, ndmmgzol bg-
mdg36mgdol Bodzommdabmgal sy30magdg-
mo 360G gfondns, ndmmggolb Logsbo BoMdmaco-
39b600gL 03 30Mab bs3nmmgdsl, 3065 0gobms go-
mEgdnmgds. doGmsmos Lagddolb dobomgdowsb
oM 0339090Mm@d 03mmg3otMal 56 3gmomboboo-
LogFgds, d(3e LabadsMommmb dggsbgdom, sxm-

% Loba, #51-1283-2019, 2020 Bemolb 13 3o6@0. ob. sbasg,
bgba, #51-729-2019, 2019 bemols 04 mg@madgo.

60dbmmo 396 gobogdmes LobomBgmmm Jmmbmg-
bol s3doymgomgdady oMol mddob Loggmdsg-
mo0. 35056Y39@nmgdab Jobgozom, 30bsowsb o o6
Bocdmoagbos dnbal 3gLogmmmgl, dgbadsdo-
Lo, dsb oM (3 YRmgds 3dmbrs, MmMA 53 Losgm
Jmbgdoo qbENb3ggmgym Lgbbo.

dgmmg 0bbEobsn0l bobodsmmmmb dog govy-
43 30Mggmo 0bbB ool LobodsMommmb gows-
By39@0mgds 0d3mmgzal bgmdgz@mmgdals dsomo-
ma© (36mdab BsBoemda. Losdgmaiom babsdsmon-
mmb 3ggobgdom, ol gomgdmgds, MHm3 xd@sgn bo-
goob dgbogmomglh o gsdmygmagbos bgds ndm-
0930b bgmdg3mmagdol gogm®mdgdady, megab-
05350 36 BoMImaagbl Ly3damnb Lagmdggmb,
03mmg 3ol bgmdg3cmagdol dsmnmom (36mdab-
030b. domommdol dggaol oamdnbogal bo-
Foms o@anboglb xod@o, Hm3 0d3mogzemds
0(3MEd 3MbGMd3g6@)nl 5Mo3qLs3mEmgmdals dg-
bobgd. bLobsdsGmnemmd dmadzgemoas b3-b 185-g 3«-
b, Gmdgemog 3goombobobog® dgddgbmab g&-
0@ 0(393L 39m0mbobonbog® 0dmmgzomba(s. bo-
430b dobomgdom sbEYMEgdmEs, MM ndmog-
30 oagbabsolb ndmmgzol bogsbo nfMazbgdmes
o-b Lo gmm@mgdadn, bmmm admmggomals ofs 3gmo-
mbobeabogMgds 30 56 oEsLEMMgoMmes. bosdg-
ma30m LabadaMomma o6 gonbos@s d3gos 0bb-
&96(300L LabsdoMNEML Fbggemmds 035Lmdb s-
3938069800, ™3 03mmgzotab 3gomomboboobo-
96960L @90 396 go0sbmbaws Mdfsgn bogmal
dgbogmommal Lagymmgdol YRmgdslh s doymo-
0o b3-b 312-9 Fqbmdyg, EM3gemag LagsGm Mgg-
LE®ab 3Jobmbaldngm 3MgdMIg 0ol aobsdEd zo-
(390L. 3gmeg 0bLEGSLb(300L Lobsdsmmeml asb3ds-
M8 gdom, Im39dnm dgdmbzgzedo o6 ©abEyM-
©90MEs Bo9G0, O™ 03mmg3oM3s n(3MES NdMe-
30 Jmbgdolb gymagdMogo Lowogmmdalb dgbobgd
s dbg3g o6 LB YMEgdmEs oMz ob BogGn,
™3 dob dggdemm ambogmmo babrsbgoymmdals
BoMamgddo LzmEbmEs smbadbyma. dgbsdsdo-
Lo, Losdgmoiom LabadoMmmmmad o6 asnbaosms
a5boRngMgdnmo gomobyzg@omgdal 3byggmmds
035bmob s 39330670, MM Lagscmm Mggbd)-
ol g@Ynemmdabs s LobBmMal 36gdydgz0s
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396 ©50(35305 03Mmmg3oMb, myyzo bogsm Mgql-
&Mab Bobsbgmal Laggmdggmo JoMonmbababosrd-
©9a™ J3grgde 0dbgdmes.

Lo gobagom LabadsMomma odz9dmaw dnnh-
Bos bogabagom boBogemn o gonbasms Losdgme-
300 babsdaonmmb dgaizobgds. bogzobsam babe-
domommd 3obybo aobge 3obo@mMal domomgdg-
3bo(3 03 3o g3mMydgdmab s35330Mgdom, Mabo(s
Bgboom nd3mmgiomadn gdg0 Mbrs godmgbgns. gobe-
&mGob domamgdom, dANME3gmympal bogsbn
Mg g® 3980 oMmgdymgdolb nym, 300y ‘3%6‘3-
b3gmymxzomo Immbmzgbs, 53s5Lmsb, 0d3mogiemb
s6bmegb babagl dabs, MmMIgmo(s M dOYb3gm-
ymxo doocmm, 3obs@m@alb domomgdom ndmog-
39635 0(3m@s o-b JmbgdMogo dgmamgmdal dg-
Lobgd, dogMad Fobs MoGmamars 305 ob go33306-
39000, 0¢) bLdnEsb dgodabs 30bds 3MbEGMO36@ 3o
abg 9390 sbgma dzoMemomgdymo dnbs, gobe-
GMAL o3 085bg aondsbgamgdas yMomgds,
M3 d0bs 03mmg3om dabdyg bogmotgdals mezmg-
d0b Mga0bGMo300006 4 Ergdn onGZoMms. d-
60dbmm a5693mgdqdmob ©s39330Mgd0m bogobe-
300 LobadsMmnmmad gsbdoMBo, Mmd 3obmba oM
030 98L 03mmg3oMb dENB3gmbagmgama Jm-
6900l @omgamngMgdals gomEgdmagdsl, Lobods-
Bonmmd 51939 EoYLEdMNgdma© doohbos Imbsb-
61905(3, ®M3mol Jobgogoms, 0dmmgzemb gggo
mbs dgg@obs aoMnggdal bodmznemmdada dbm-
mmeE 0d0@md, MHmI 03mmgiob Lsabol momgdy-
mgds MmORgH sFoMmdgdms ¢ dMNbzgmymBnmo
dmobmgbol m@gbmdsl. Labsdsmmmb as6dsm-
89d0m, M0y Msbsgsmomdal vy30emmdmao ©o-
335b 3baogb aoc0g989330 3obMbBIEgdmmds o6
0035mnbbobgdl, ol dmmosbop dbstgms og@m-
bm3nal goMamgddo Bgbfngmgds s 3my30-
©gdmom 396 0dbgds 30hbgymo 0dmmgzatab 39-
20mbobmnbngMgdol Lsabobssmdmgam aofMgdmg-
d50.

dm (39390 dgdmbggge LabadasMomm 3Mad@o-
30056 03mog 3ol 3oMggmoa 390mnmbobonbogmo

27 36m@gbEob 0bbBoGNEGME ©s393306 9300 ©g@. ab.
3306030dg, @dcsgo Bogmol 3gmamboboobog®a 3gdgbs
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d9dgbal 3emabogn dogomomb bomdmapaqbl. go-
bbomm d93mbgzgzodn M6z gmymgnemn dmo-
bmgbs oMbgdmdes - o-b dogfm a-bash smgdmmao
Lgbbo; sbggg Lobgdg 0gm Fgmebbdgds 3Mgwodm-
Lo (3) o 3mzamgl (8) 3mMab, Mol dgmgasms(s
©30m 03mmnggob bgmdgzMmagds; ndmmgzady
dgmobbdgds Imbos stomxmgdsdmborm d0Mmsb
(), Bo@asb o Mgoma@an o6 BoMdmanggbws do-
bob dgbogmoegh. 08 dgdmbggzeda ormza o 0gbg-
dmEs d0bol dgbs 3oy, 35d0b 3gonembnboabog-
0 39dgbol 3Mmmdmagds@gngs mab Bgbfngdn o6
O3 90MES; 03MmM 3o IMganb@Mmamms bLoge-
e G99b@Mdo, Homog IgbE s 0d3mmg ol bo-
3mdmdal 3mBLEG NG YH0 d0Mmds; LogsMm
99Lb&Mdo bogmal dgbs 3nomgm Mganb@msoal
30gd@3d o-b, PmamE (3 sM3YPgdsdmboe oMU,
dgbdabs dmhggbgdomn mgan@ndssns, o bod-
bogl 0dsb, MM Lagstm MgqbGMab G ygmsMmda-
Lo o LobbmMob 3Mgbndg 300l godm, bgdabdog-
&0 dgbodg doGabomgol ob Bamdmawagbrs dgbe-
3nocgb. dgbsedsdobow, a-b bBmo Negmgds 3dm-
bo & 8nghbas dgbsgnomgo o bowsgm ydmago
bogmo ¢ dGMb39myme3nl bogbo dogmm; dgddgbo
(6) 0ym 3900mbobnbogmn, o 608603[) 0dols,
3 3oL 36 3Jmbms 3MmboGonEo (3mEbs 3563 3o-
635300 (8) 30 @mgdsdmbomgdal dgbobgd; 03m-
0930b ©3003960L EOMabomgal o6 ymggams Bot-
39600 3Gm@ gL (bohogama), Bmdmoamass go-
36mE gL gdmo 0gbgdmes dgbsgmmnmgo Mgaab-
&MoMgdamo 3060l (5) Lagmomgdol qegmads.
3Om@BgbG0L s@bgdmdals dgdmbgzggeda o-b dog®
a0bbmM(309mgdemo 3563503980 53t 0dbgdm-
o bLadaMmomgdMago domoal djmby, g0 o©g0-
bgdmms, MHmd Losgzm Jmbgdsdy Lsgnmmgdal
MBmgds Mgomn@ao 3-b gooB6s.2" 358mIwnbo-
69 09056, Gm3 dm393mm d93mbggzod0 yzgmo
Bobodommds ngm babgdg, 0d3momgzemds dgdemm
03mmg30b MR gdsdmboemn 3oMabogsb dgdg-
bo, M3 60dbagl 0dob, MHmMI 0dmmgge ombs do-
mado.

Logmm@gdolb Bom3m3mdol msbsdgmmag Ladsmommgd-
03 LobEYdgddn, LoabgMEszom bsdGMABa, 133-153.
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lll. 03mog30b gmEgnma
(©gM0gs@oyemn) 3gdgbs

1. 9xmgds3mbama 30Mabsgsb

03mmg 3ol 3gmMgema dgdgbs 60dbagl n3mog-
3960basb, 9339 oagboema (Bodmdmdomo)
03mmg30L d9dqbob.28 ndmomg ol 3oGzqgmaon dg-
dgbo begds Ibsmgms 3gomsbbdgdoo @ n3mmg ol
QBmgdol Lagsmm Mggb@Mmdo MganbGmanoom,
03mmg 3ol dgmegyma dgdgbs 3o bmMzogmogds
(39L00L aboo. n3mmgze s Immbmzbs gfMm do-
™m00b6mBo a560b0mmqd5.29 03mmg 3o s 8ol bogye-
dgmo oMmbgdmmo dmmbmgbs Fbmmme gMo-
OO S gMomdmogse dgodmgds 0dbgl ao-
©3(393mo bbgs 3oGabomgal (b3, 8.295). bm&3y,
Mmdgmaz dbmmme 03mmgzob gowabgmsl oss-
9309300, 56 36LdmdL.3 03mmg 30l gows-
(3995 o6 BoMIMo©agbl sdmyyz0@gdgm asfngg-
353" 885@ 93000 Fgosbbdgdal ogds o6 Im-
obmzbol ©smdmdol bgmdg3Gymgdsdo Gondg
L3ggoomYMo 5mbndzbs n3mmgzol aowsa(393sL-
096 035330609300, LognMm o6 560b.32 Jmorbm-
360L ©808mdal dgbobgd gomogqgdoo begds dbm-
mmE dONYb3gmymPamn 3mmbmgbol smdmds,
03mm73o 3o 0J39bmMNmmdnEsb gsdmdonbamg,
396mbol domoom 938 mM3oG Mo d0dyzgds ©om-
dmoog  dmobmgbol (L’J’ 3.201 I. 3.295; abg,
§8§401, 1153 1).33 Gmam5 Bqbn, 6530L8ngH0 Im-
obm3zbol @osmdmds dgbadmagdgmons, Mo MMbs(s
sbaemn 3G90 mMa ((39LnmbgMa) 039398L dggemo

28 Schmidt, Sachenrecht Il, 2.Aufl., 2005, 156, Rn.419.

29 Wilhelm, Sachenrecht, 6.Aufl., De Gruyter 2019, 2019,
610, Rn.1486.

30 Schwabe, Lernen mit Fallen, Sachenrecht, 16.Aufl.,

2024, 267-268.

3OM33mmgmon, a9c3s600b bLadmgsmsdm 3mmgdLbo, babbe-

3mm 3m8g6@oMa, (o xsbos/dgdgemsdgocnn) (0omad.),

(BoBobodg/or xobos/omamsdy,) (6 gc.), 3g-13 go8m(3g-

3>, md., 2014, 783, 390 1.

32 Vieweg/Werner, Sachenrecht, 7.Aufl., Verlag Franz
Vahlen Minchen 2015, 523, Rn.32.

33 Wieling/Finkenauer, Sachenrecht, 6.Aufl., 2020, 545, 12;
Schmidt, Sachenrecht Il, 2.Aufl., 2005, 156, Rn.419; 3m-
g0/39em963mxgfin, Labagomm LodsGmamon, 29-9 aows-
dmdoggdama  godm3gds, dgdgmedgocnn  (momgd. o
M90.), 333m3(3. ,LL0S - bagdoMmggmmb bm@omanbomes 3o-
mo@o”, md., 2016, 760, 3gmo 31, 32.

34 Schmidt, Sachenrecht Il, 2.Aufl., 2005, 156, Rn.421.
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30g00dmMab ((3909680) sanmb.3* s3sbmsb,
dmobmgbol goma(39ds Mgaob@Momogds bagstm
99L@Mdo, 3oMs 0d dgdmbzggabs, Gms go(39-
Immos 03mmgzob 3mbImds (b3, 3.295).

03mmgiom dOHNb3zgmymgama  dmmbmgbals
omdAmds brgds aobbbzszgdmmow 0dob dobgro-
300, o) HM3gmo 03mmgos bobgdyg - Lodomomy
o) M99bGM0b. MgaLGMab n3mmgzal gows3gds
bm& (30990 (390096@ LS s (39B0mbgAL ImENL
dmmbmzbob omImdolb bymdg3dymagdol ©o©g-
doom, Mmool gomamgddos bogds (3560mbgMa-
boogol dONB3gmymBamo dmambmgbols gowe-
(3999, ML 9g39LMENEMAL domnom s38m3o-
GNFHo 096 303y390s 03mmg 30l MBmgds.®S 53s-
Losb, bogommadmmms, Gm3 dmmnbmgbol gows-
(3995 oMg30LEGaMEL Logstm Mgqb@Hdn.3e
35Ms (39L00L goMngqgdobs s Mgaobd®sznabys,
L3-b 295-g9 Fbmo Immbmgbals goEs(3930L bodwo-
30mmdobomgol bagsmegdnmmm doohbgsl sbg3g
sbomo 3Mgo@mmobsmgol ndmoggol @eagbol
dgbobgd aoM0agdol aoma(393sb. Gog dggbgds bo-
dofomg 03mmg 3o, nd3mmgz0b 3mb3mdsda dm(zg-
dgemo dmmbmgbaol @omdmds brgds 0dmmgzab
dmBAmdodg MRmgdolb a0w03(3980L Lobm@Eemm
Bgbom ©sdmMB3gdmma bgmdmbgfom ©s dbamo
369008MM0bsm3z0L 03mmg 3ol 3mbdmdal gowe-
(398000. M95LGM0L 03mmgz0bogsb goblbbzszgdom,
03mmg 3ol dmB3mdal sMbgdmdol d53mbggzada,
dmmbmgbol gos3gds LogsMm Gggb@mdo o6
930L@MoMEgds.

35 maboodgoemo, Lodmgdomodm 3mmgdbob 3m3gbdea, o3-
MM 3mmgd§nzo, FobGamns (Hgcw.), Boaba Il, .,
2018, 536, 390 16. 3mmbmgbol @sm8mdal bgemdg 3&-
3ol bogggydgmom Jgbadmms gomb Gmam@g babyoce-
060, aby Ybabyomm JomboyMa gofnggds. ab. ad-
30-

%6 L3-b 295-5 8aqbmda g30mbymmdm, MME sbom 3Mgoo-

B™AL BgFommdacmo gm@Hdom ©ogdgmo admmgzal go-

03905 9bEs 350059 (39L, bmMIs Mgk ML 53dmMdL dmo-

bm3gbol ©smBmdolb gomoggdal gmmM3sdy, odzs abgs

53039 bm@3ab 3g-3 omEgMboBnzowsb gs3mdwnbay,

AmImol abgogomss Immbmzbol gows(3gds Mbws w@o-

M930bGM0MEaL LogsMm Mggb@dn, Bgagadmoas 3mdgem,

M8 Bmmbmgbol emImMdal bgmdg@mmgds Bgamm-

Sdoma gmA3om bes goxm®dwglb. ob. Gabnsdzomn, be-

dmgomagm 3megdbol 3m3gb@on, sg@mMms 3memgdéo-

30, obB Moo (Hge.), Boaba ll, »d., 2018, 537, 39ema 19.
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996@M0L 03mmgzolb dgdmbggzada, Lagsmm
99L@M0L 3obmbolidngfn 36gdN3gG (300056 go-
dm3nbomy, 0d3mmgzotae dnnfbggs 3o, GmM3g-
mo(3 sbgma oMb Mganb@momgdama. dgbodsdo-
Lo, BHms bpgds Mggb@mal ndmomggzol gomaszg-
3o, LognMms, Gmd d93dgbo aMganb@mofogl
sbam 390G MMa©, brmmmm 0d dgdmbggzsda, Mm-
(35 03Mm735bg 35(3990m0d 03mmgzolb dmbImds,
03mmg30b go@s(3930bols o6 dmombmggds 393dg-
bolb n3momg oMo sMganb@Mmomgds, 30650056
dm439gdL 3Mgbndxg309, HmImab dnbgogoms(s,
03momg3zolb dmb3amdal god@mdMago dgmmdgmao
0mgmgds dob 3obmbog® dgmmdgmoa, gnmyg bo-
Boboomdmgam o6 0383030980 (b3, 3.28931). gL
603dbogl 0dsb, Mm3 gobsg bgmdo ndocseglh ndm-
0930L 3mb3mds, ol nmgmgds ndmmg oM. 53-
©gbo®, 35bLbgsoggdom Mggb@mol ndmmginbogsb,
dmzomgb 5o bgoMmgds, Mm3 Rsabgomb Mgqb-
&™da 03mmnggomob gobamdals oboagbow. gnbo-
006 03mmg3zolb 3mbdmds admggs dgbadmagdemm-
dob, B3 0dmmgyol goso3gds gobbmmsngmogl
Logotm Mggb@®mb dormds, s3gbsw, LOYYmosE
dmbgdMong0s ol o(30960, Moz s 3o3d0Mgdammons
Logofm Mggb@@dn ndmmggofo Mganb@mnfg-
e 306bs s 03mmgzol Imb3dmdol dggemdgm
3060 dmob. 83 go9M3393mdol dmbabbbgmaw
b3-b 2898-9 Fymbemol Jobggzom, 03mogiol ImB-
dmdabs o bagemm Mgab@mab hobsbgmlb dmmals
a56bbgeg980L dgdmbzgzedo @3oMmodgbmds gbo-
905 03mmngzol Imb3mdab.

2. 5659xmg33dmboma 3oMabogsb

2.1. 3903680 BM3L Imabmzgbsl, dsgMmsd
36 Bemmdb n3mmg3sb

3Mmomgdmcns  dgdmbggzs MmEs  sgomn
0743L n3mmg3om MdOHMbzgmymeama dmmbmabal
OmMIMESL, I (30 53530MMMms© Imgamyg botm-
3o@qd00 dbmM309mgdL dg(30mgdsl 03mmggzob
503 965bm0b ©s35330Mgd0m, Mol godms dg(s0-

mgd0b 3909350 03Mmmg30L oEa65Lmb s 3o3-
doMgdamo goM0aqds domomegds dabo owgdal

37 Schmidt, Sachenrecht Il, 2.Aufl., 2005, 159, Rn.429.
% 0d30-
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dm39b@0wsb (ex tunc), gb 30 3gmgamdmngso nb-
393L 03sb, M™MI nd3mmg s 39ImJdggdoo -
3960b 3m3968nsb3g sMsbsdmzama hsnmzmg-
35.37 530l a0dm a5dmeab, Hm3 ndmoggzolb 3om-
39e 993dgbl (30Mgger 3MH9R0G™MAL, (3000660)
03mmg3e sMabmeaglb dgmdgbns. vdgwseb godmadwo-
bofgmadl dgzombgs, LogMmme oyy ool dgbod-
mgdgeo, Hm3 dgmeg 39ddgbds dgdmmlb admag-
30b 39d965.38 04y 30 03mong 3oL 396 Fm03m3zq3L 3o-
390 39ddgbo, bgbom, ob g9z 3gmeg dg3dgbl
3005b(393L 3ob. sbgo dgdmbgggzeda dgbodmmes
30b3166mo FbmemeE 3900mbobobogfn dgdg-
bob dgbadmgdmmdsdy.

399L0:39 356 300006 v qdma bgbbob | DEN6-
39mboymazd@ 0dmmgzom 0@ zoMmgds dmgomal
Lo gnm@gdsedn ombgdmemn 30bob bs33900. dmago-
0bgdom Imgomyg sbmE(309mgdl dg(30mgdslb 0d3m-
0930 39mbbdgdobmeb ©s3e3dnmgdom. dogbg-
5350 530bd, d5b30 Immbmgbols ©cdmdl dgbedy
306b. dmmbmgbols g3osdmbymmdabsl dmgsamy
396 536M9b90L Lgbbol Msbbol, Mol godm(g sbsmo
3Mgo@mMo ambmal ©s3deymagamgdsl ndmog-
30b Logbosb. gobom 339300, dgadabs oyy oMo (39-
LombgMads ndmog3s.

dmgomgbs o 3oMggm 3MgoGm@l dmmal
(3909680) 03mmg3zs Bocdmndgs 3obmboor wow-
39600 Baboo (9L bLosogm o6 sl Godymals do-
bggom), od(ze dg30mgdals godm bodwgamo dg-
®obbIgds 03mmgzolb dgbobgd oo sMLgdmAL,
653 60dboglh 0dol, M3 3oMgzgm 3MgEo@GmML
03mmg3e o6 dgmdgbos. sbgsg, 30Mzgma 3Mgoon-
&m0l dbGowsb 3965 3gonmboboobogm dgdg-
body goboydMgdor, Momaob Laxsmm bomdob
360630300 o6 dgdmos dg30mgdmmo bgdal go-

dmgzmabob dg0gagdol ademggs, ab dbmeme ne3-
m9d33mboemgdols sMLgdmdal 3ndsMor bmdab

0(3930, Imgomg 3o gBmgdsdmbomo ngm, magabo
30bab 633900 03mmg3000 OgE30MMS. dggasw
dngomgm ob, HmA 65630 Brmdl dmmbmzbsl, do-
3653 o6 BmmdL 03mmg3ob. 65630L dmmbmabals
MBmgdds Moo 5Mbgdmds, dgbsdsdabog,

3 Jogomomobogol ©o 03mblbobogol @g@smnMsn ab.
Schmidt, Sachenrecht Il, 2.Aufl., 2005, 159-163, Rn.429-
430.
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ol Bmgdsdmbomo oym dmmbmazbol gos(zgde-
bg. 3OMOmgds o 03 bsboemdo ohgbl msgl, Hm3
%3O 30RJ3 M9aobeomgdgee (09die Mooy
0@ 1339 oM 9MbLadymo) 0dmmgze 3obmbal do-
Mo 350053Y390d dmmbmgbsl. sdpgbom, ©xmab
BabMnado agds 0d3mmgzol sMongmgdsdmbamo
3060bogob dgmmgmemoa dgdgbol dgbodmgdmmdals
30dmM 3393006 Logombo.

30639 Mngdo dmb3gds badmgjomsodm db-
30L aoM0ggdal sMbgdmds, MMIgmbsy swanmo
o6 543b, Mmgse dgdgbs brgds 30bmbal Laggmdag-
mDg. 03mogzol dgmegemo dgdgbals dgdmbggge-
do, gfmo dgbgozom dgodmgds Robrgl, ®m3 sw-
300 5430 396mbabdngMo d5dgbal dgdawaqgbemm-
3oL (Mo@gob ndmmg3s 3obmbal dogmom 3n3yggdos
050dMdo 8mmbm360b), 099939, sbgmo dggsbyg-
3o o6 dgqbadadgds IbsFgms 068 9Mgbgdal msbe-
BMEMISL.  a3mmgzolb 8gmEgmmo  dqdgbabab
03mmg3ob go@sbzmolb bogydgmoew gomnggdab-
dogMo g5005(3985 Ng3L (Bmmbmgbol osmdmdal
dg056b398s), B3 03mmngzob 3gmombobrabngfa
dgdgbal godamomgdobogol bsgzdamabos. sbgo
dgdmnbggzedn s@aomo o43b Rgzgmmgdog gotngg-
30b30ge MRmMgdsdmbo(33mmamdsl.4? 993wgan Bo-
bodommds - Lagamm Mggb@mal HbEmEmmMbs, babg-
B9, 50356 (390096@0 03mmgzoMOE nym Mgaob-
&MoMgdmmo, sbggg dmzgdnmos gs6d3oMgsgo
300l dmRggbgdoma magan@ndsznol Bobsdnmm-
d3(3, 903 3OMGLGns bomggbomo Mggb@mals
LobLBMAOL Bobsomdwggy s 3 (3 (39L0mMbgHAlL 39-
»0mbobeabngMgdss 94343938 ©oyg6gdeema, Gabo
5b056905(3 3b3-b dobgwzom, bmEme 3mDa@o-
@6 (3m@bsl dgydmoas, Jofmommeo dmbgbmnggdals
dabggom 3o ©8dsdasbgdgemoas ,dgbademm (3me-
bos”. ymzgmogzg gb (39L0mBgAL MRmgdsl od-
m93L 39m0ombobnbngMaw dgodabmlb ndmmgs.

40 Baboodgnmn, LaBmgsmadm 3megdLob 3m3gb@sta, o3-
MBS 3mmagd@ngo, Fsb@amns (Mgw.), Bogbo Il, .,
2018, 536, g3gmo 17.

41 Schmidt, Sachenrecht Il, 2.Aufl., 2005,163, Rn.429-431.

42 Jogomomabogol @y 93mbbbobogol ©g@esmyman ab.

Schmidt, Sachenrecht I, 2.Aufl., 2005, 165-167, Rn.432;

33 LONMbMb s 3o330Mgdam sbggg ab. Gabosdznemallo-

M ©5d9/98608 033000, Lobagomm basBsGmsma, 3obmbgdab

36930, 353m3(3. ,GIZ, 3., 2019, 422-423.

2.2. (390096@0 36 gmmdlb Imabmzgbsl, oyd-
3% 03mag3d Mga0b@MaMgdnmas

3Mmomgdo@mfns sbggg dgdmbggzs, Mm(ze
dmbogds 03mmgzom bONYb3gmymBaemn dmo-
bm3zbol @smdmds, od(3o Immbmgbs smom sMbg-
3dmdb dg(30mgdal god8m. 3g(30magdolb dgmgasm go-
03905 domomEgds ex tunc dmgdgwgdoom, Mab
353m(3 03mmng3ob 3oMzgmomn dm3mggdal dgbad-
™9dmmdsg 0dmgds.!

39bmb0:*2 356 300006 5 gdmmn Labbal «DEHx6-
39mbaymys© 03mmgz00 0@ 300mgds dmgamal
Lo gmogdsda s@Mbgdamo 3abal bs339m0. dmago-
obgdom dmgamg sbm309mgdL dg(z0mgdslb bgb-
bob bgmdg36nmgdobmsb ©s3zogdomgdom. dogbg-
350 530bs, 35630 Labbol bymdg3E¥mgdowsb
35dm3E0bsmg Immbmzgbals gmgdsl ¢cdmdl dg-
Lsdg 30Mb. Immbmzbals 3osdmMbYMmMdabal sbo-
™o 3MgE0@mMo 000bmgl ©s3dsymeynmagdsls ndm-
0930b bogboab. gobafzzggns, 3godobs o9y oo
(39L0mbgM3s 03mag 3.

dg(30emgdal dggas dofomswo dmombmgbs
3005m0mEs, Mol godm(z 3Mgoodmmn oqggbm-
mmdol 3M0b(30300006 353mI0bsMg dmaM(s
03mmg 3ol Bemmdws, dqbadadobs, ob o6 oym
0Bmgdsdmboema dgbodg doMobomgal gowsgze
dmobmgbs. Im393nm dg3mbggzodn 3Mmdmagdy-
05 ob goM9dmgds, MHmI Esmdmdoma dmmbmgbs
o6 5MbgdmdL, m9d(30 doyybgogza sdabys, 3obmbo
03036 Logs®m Ggqb@®mdn Mgaab@mamgdmmo
MRBmgdol 303s6m bomdsol ©s g.6. dmmbmgbage-
Im3emomo 03mog30b?2 06bG 0GB 0L abom, dgbe-
dmgdgmb bolb dmmbmgbal godnom admmgzab
3990mbobonbogm  dgdgbsl  (Ly, 8.297; abyg,
§1138).

L3-b 297-9 Igbmal Babgog0m, Lagsmm Mgqb-
&Mdo Mganb@Momgdymo Imbs(3930, 3Mgo@m-
ob 068 9MaLgdosb  gsdmdwnbaomyg, dnnhbgzs

43 dgbodmms sbggg dmgoblgbomo Mmamz 9.6. ,8mmbmg-
bogadoMgmmo admomggs” (sog. forderungsentkleidete
Hypothek). ob. @ «bnodgomo, bodmgsmasdm 3mwgdbal 3m-
3968960, s3@mmms 3mmad@ogn, gobBamns (Mgw.), Bo-
abo I, od., 2018, 544, ggmo 9; Lemke/Regenfus,
Immobilienrecht, Kommentar, 2.Aufl., Carl Heymanns
Verlag, 2016, §1138, 1264, Rn.4.
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LEmMo© ©s dmgamglb oM dgndmos dogmocmb,
3 Imobmgbs o6 5MbLgdMBL. Mo 0 ds b, se-
6036y 6gbo o6 3mJ390gdL sbamo 3MgLoGm-
ol M8 39mombobrnbngMgdolb  dg3mbggzsedo,
069y 35d0b Mm(35 856 a(30L, Mggb@Hab YLbmH™
RobsB gm0l dgbobgd. sxbadbymals doDobas, mago-
36 s0(30emmb ol 3BMdmgds Moz s 3o3d0Mgd4)-
05 Jmmbm3zbol o6 sMbLgdmdal godm Loy deyb-
39mymxzm 9umgdqdol dgdgbobmeb. Ls-b 297-9
Igbeo (aby, §1138) s®mgg3lb Imombmzbobs o
03momggob o439bmEmmmdol 360b303L. ndmog-
30bL 3gmEgamo 3gmomboboobogMa dgdgbs dsdo-
o3 dgbadmadgmos (abz §§1138, 892), Hm(zs dm-
bmzgbs 56 sMbLdMBL. n3mmg 30l dgdgbol dnbbo-
bogolb begds dmmbmgzbol ggodz0s, 569 0gdbgds
dmobmgbs, 0dnbomgzal, Gmd dgbodmgdgmo gob-
©9b 03mmg3olb 3gdgbs. gbs-b §1138 3omogmoggn
sbgmo  go@sobyzg@oo  0a35MgdLb  3Mbgmad@l,
Mmdgmo(z Lado dofMomswn Bgbob 3mmobonlb dg-
©9350 bs®mdmadmds: 1. Immbmzgbal 3g9mambob-
obog@o dgdgbs §8§398 s dg8aman 3oMagme-
3900b dabgogom o6 ofal dgbadmgdgmo; 2. bo-
XM MqL@MIo @ obomo MRmgds dgbodmms
ab3-b §892 3omoaMogal dobgozom 3gmombob-
©0bogMae 0dbglb dgdgbamo; 3. admmgzal gomoe-
(3995 dgbadmagdgmos dbmmme dob Logyydgma
s@bgdmmn dmmbmgball smdmdoo (sg39LmeY-
mmdolb 3M0b(3030). §1138 3oMmogmogal dobgco-
300, 39o0mboboobogmo dgddgbo 0dgbl scs dm-
obmgbol, sMsdgw 03mmgdob.44 dmobmgbgdols 39-
»0mbobeobogfMa dgdgbs 6&80’)608@3@0045, ol
353m(3 Bgboo, o6 sMbgdyma Immbmzbol oom-
dmdoo (BmIgmog 03mmg3z00 G0l 1 dMbggem-
ymgoo), d93dgbo 396 mbos 0dgbogl n3momg sl

44 Plate/Geier, Das gesamte examensrelevante Zivilrecht,
7.Aufl.,2021, 1305.

45 Wieling/Finkenauer, Sachenrecht, 6.Aufl., 2020, 549, 25.

46 Gursky, 20 Probleme aus dem Sachenrecht, 8.Aufl.,
100.

47 Wieling/Finkenauer, Sachenrecht, 6.Aufl., 2020, 550, 25.

48 @ amboodznemolbomodg/98bo8odz0em0, Lobaogmm Ladsm-

moma, 3odbgdalb 3Ggdmma, godmd(s. ,GIZY, ., 2019,

434,

49 Gursky, 20 Probleme aus dem Sachenrecht, 8.Aufl., 100.
960056mdal mgmMoolb bedaMob3oMme, eymgal mgm-
ool dobyogom, 338d360 0dgbl oMo Imobmgbogsdm s-
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(®m8emals dgdgbsz Immbmgbolb gotgdg dgmdmg-
dgm0s). 03mmggzobs s Jmmbmzgbolb gobemghgs
360b 396mbabdngMn obsbgbal gomamzama dg-
930, Mm3 Imnbmzgbgdolb 3g0m0mbaboobogco dg-
dgbs godmMosbmemons, beamm admmggal 3gmoe-
bobbogn 9dgbs 30 - sbodz980.46 §1138 3o-
Fogmoxn §892 3oMmogoMmogmab ghmaw LbmmMgwo
03 bobosmdmgamdol @odmggeda gggbdamgds -
5b0dbyyemn bm@m3gdo dgbadmgdgmlb beolb mgo-
oMb 03mmgz0L (bobogmm mamgdal) 3gonmbob-
©0bogM dgdgbsl, bmmm dmmbmgbol azmgds 30
307300L 3Bom 0486935 03mmgzobomgab.4’
§1138 3oMmogmogn o93gbmEnmmdol 360b-
308L bogo®m bomdol 3606(303L LBomsgL, Mol
dgmgasmss 0J3bgds Mgommds, Mmdmolb dobgo-
3005(3, (39L0mMbgMo 0dgblb 03mmg 3oL, (3o dm-
obmgbob aofgdy (9.6. 3mmbmgbsgsdmzmamo
03mmg35). M3 39gbgds Immbmzbals, bgds dabo
Bogiooo aboo 394865.48 §1138-0b dobgrgom
dmobmgbol smbgdmds Lodymomgds ndobomgal,
A8 59(39bmENMmdalb ©mads dq9bscRmbogb. 40
dm(3939em dgdmbgggedo, dgddgba 3g9momboboo-
LogFns, dgbadadobaw, Lagsmm Mggb@mal dmbe-
(39990%g ©oyMEbmdom, ob dgdmgdos mbos(s
95mMMo@ o6 3Mbgdymo 0dmmgzol dgdgbsb.
dg30mgdol dgmgasm, Immbmgbol wgmagds
omdf 3Mbgdmdl, Mol godm(z og3gbmemmmdal
360b(30300006 a53mI0botyg, Mbws go]dogl
03Mmm939(3, 091330 Lagemm Mggb@mMab bogsm
bomdol 3M0b3n30l aodm, ndmmgzobomgzol bog-
35 dgbedsdabo 3mmbmgbals dg43bs, HmBgmba(s ob
DbONDb39mymaib. 93gbs, 0ddbgds abgmo Gge-
mmdd, momgmb badmgamsw sMbgdmdoglb ol dm-
obmgbs, GmImal HbOHMbggmboymagomsi oMol

o 03mmg3ol, sfMedgwe 30bobs 3omb, HmIgmoaz sMosgd-
39bmEYma HdGHNbgzgrymgzal Lodgamgdss, Moz Igbad-
m9dgmb brol dmmbmgbabs s a3mmggzol Lbgomabbgs
300l bgmdo bodmgom ©edme300g0gm goabamal, ab.
Lieder in: MiKo, Sachenrecht, Band 8, 9.Aufl., 2023,
§1138, 2661-2662, Rn.16. 53sbmsb, moygmanl mgmaal
dabggom, mMdsgn 3abyybabdggdmmdol Logmmby d48-
(3069800, Hoasb Mmzs ndmmggema 30bob bs3zzgmo-
56 @s3dogmagomeads, dgbsgnmcg dmmbmazbals Boboo-
m3ga 3mnd3mzg9dL Jgboggdmol Mgmgdsl o8 dmombmg-
Bob godomBymgdady, ab. Gursky, 20 Probleme aus dem
Sachenrecht, 8.Aufl., 100.
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565653300 0469dmes, Mm(zs Labgdg o6 a394-
bgdmes badgomo dmmbmabs, Moy 36ndgbgmm-
360 dg0bnbEgdes 03mmggzolb dEANbagmaym-
RYboG05bMbSb.

2.3. 3903680 36 gmmdl 363 Imabmgzbasb
©3 33 03mag3sb (9.6. m@Isgn b3 3ma)

mMdogo bogmolb Mmb sMmsbsdogomos Mm-
amM (3 doMomsEo goMoaqds, nbg 53 3oMng9d0@sb
353m3@nbsomg dmmbmgbol 1dGHb3gmboymaso
aagbama 0dmmg 3.

3909L0:%0 356 300056 s gdmma bgbbob | bEHN6-
39mbaymyoE 03mmgz0m 0@ 3z00mgds dmgamal
Lo gmogdsda s@Mbgdamo 3abal bs3ggma. dmago-
0653000 dmgomg sbmM(309madlb Mmamz bgbbob
bgmdg3mmagdol, obg 03mmgzob gofnggdol dg-
(30 g6sb. dobgszsm 93nbs, 35630 Lybbal byem-
9360 gdnsb 30dmdabaty dmmbmgbol -
mgdsb ©odmdlb dgbody doMb. dmmbmgbal gowe-
dmbyemdabsls sbaemo 3G 9008™mG0 nmbmazl ©s3-
doymgznmgdsl 0d3moggzol bogbowsb. gobomzzg-
300, dgodabs o) 56 (39B0mbgMBs n3mmg 3s.

dmgomal dbMnsb gobbmmM(sogmes mMngg go-
0g950L dg30mads, dgbodadnbow, 3Mgoodmb
smoM aoohbms oMz Lybbol bymdgzGmgdowsb
35dm3E0bsmg 3mmbmzgbol @mgds ©s 503 03m-
0935 0339, 3OMmgdsdMns Logsmm Mggbd)-
30 03mmggzob Mganb@msznol god@nb s@bgdm-
b5, Mol godm(3y dob dodoMo dmJdgegdl bogstm
bomds. gb dgbadmagdgmb benb dgbedg 3ofals db-
0056 03mmg30L 39dqbal, ormzn dob o6 goshbas

50 Jogomomabogol @s 3mbbbobmgal mg@esmyman ab.

Schmidt, Sachenrecht Il, 2.Aufl., 2005, 168-171, Rn.435.
51 Lemke/Regenfus, Immobilienrecht, Kommentar, 2.Aufl.,
Carl Heymanns Verlag, 2016, §1138, 1265, Rn.5.

3mbo@oncn (3mebs Magb@mMalb YLbbmMmdals dg-
Lobgd s M9 30 Mgaob@MmoMmgdemo & sMols 3Gm-
&gb@o. 3odybob RodyYmalb dabgogoo dbgsgbo
dm(398mmds Lobgbg o6 g3043L. 9800gbsc, b3-b
297-9 39bemo (abg, §1138) odmggb dmmbmgbals
oM 5Mbgdmdal Bogmb  dmombmgbolb @gogdzoab
abom, boogmm b3-b 312-9 3qbmo (gbg, §892) 3o
©3dm 3L 03mmg30L 56 5MLgdMdaL bs3mb, dgbe-
do30bow, dg3dgbo dgdmgdl n3mmgzob 3gmombo-
boobogfMoe dm3mggdsb.

2.4. Inobmzbs > nd3maggzs Lbgswabbzgs 3n-
Gob bgmdns

08 dgdmbgggal dmboggegdmaw, Mmzs dmo-
bmgbs MgsmuMom sMbgdmdl, do3Med g3nm3bal
o065 Lagemm Mgab@Mdn Mgaob@Gamgdmm 36g-
0@MML, 30339 Lbgs 306, dgdmmegabgdamos
Mo 3mbabdMgds: gMon 3mbabdMgdol dabgogoom,
39bombgMa dgadgbl Immbmzbogsdmzmoe ndm-
09 39b, 3gmeg ImbadEMYdal dobggom 3o - o939~
Leavgemmdol godm, (39Lombgfn 0dgbl mz000mb
58 ImobmgbsL.%! Bogomomabomzal® Bac8maznco-
306mo sbgmn dgdmbggazs: 9-3 656306 docm bg-
bbo. 8batggda dgmabbdwbgb, MM ghmo 33060L
d99®9a 03Mm 7300 ©S0G30MNgdm@s o-b bdgom-
690530 o6MbLgdmmo 3060l bsgzzgma. Labbol bgm-
dg36mmgdal goxmmdgdosb 3gmmg pmgbgg do-
630 o-b dodotmn Fmmbmgbolb YBmgdsl oyo-
Mol 6-b, obg M3 o-b 530b dgbobgd o6 Jgo@ym-
30bgdb. ghma 33060b dgdga o-b abal 633900
08300m9ds 0d3mmgzoom dsb30L Labamggdmme,
0L d9300am3d(3 35630 3-b NRMEIgdL nd3mmggsb,
ol dgmgaomsi g bagsmm Mggb@®mda Mgaal@)-
06 ds MmamMs 03mmgistn. dgoddbs sbgmo
3am3oMgmds: dmmbmagbs o 0dmmgge smdmAb-
5 bbgoabbgs 306l bymdo - & gmmdl dmobm-
3600, 3 30 - a3mmggsb. sg3gbmeymmdol 3M0b-
(3030 3Mdomoglh 03mmgiobs @s dmmbmgbol o-
MM 30090ma, Lbgsabbgs 3oMmal bgmda sMbg-
3mdsly, Mo@asb sbgor MHmL 0436566 gomgdmmao

52 Bogomomn s@gdamas: Gabosdzoern/bomoady/gabsded-
3000, Labogom Ladsfmamn, 3obLgdal 3Mgdeema, ao-
3md. ,GIZ*, 3., 2019, 431.
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3060l m@MIsgo 3sbabobdggdmmdol bogMmbg,?
396dme, o-b dmybgzL 3obybobagds d-b, Gm-
am3 Immbmgbol dgmmdgemal, bmmm a-b, Hm-
am@ 3 03mmg356nb Bobadyg, o3 ondzgdgmos.
LEmM g 530b 3odm, sbgor 3g8mbzg390b aosby-
3989 353mnygnMgds dg3gabsnfom: mmzo dmo-
bm3zbs o 03mmgys bbgopabbgs 306L 93903600,
35906 dmmbmgbs bgmo@sb bws gsdmgsammb
dob IBmmdgmb s ob Mbrs asagzglb 3oL, go-
ba3 93003600 03mog39.%* Fm(398mm d98mbggge-
do dmobmgbol LodymomMgdol LagnMmgds o6
asl, Moasb ol Mgomymow sMmbydmdl, memmb
bbgs oMol bgemdo. od (3o 3o0b(3 bosgms, dmo-
bm3bal sMbgdmdol dgdmbggzeda ndmmgzolb dg3-
d963s dmmbmzbogsdmzmamo 03mogzs b dg-
0dobmb o9 dmobmgbol Igmmdgmalb bsgnmeg-
% asd5@mbgdmmo
dmbadF9dob 8053(9300)56, dmonbmgbol dgmmdg-

dodn  sMbgdymo dmombmgbe.

mob bgemdo sMbgdae dmmbmgbsl ndmmgial 39-
»0mbobmabogfMo d93dgbo Bonmgdl, obgy 0dmag-
3obmsb gMms ol donrmgdl bodogom dmmbmabals
B gdsLas, HmIgmbsy dob dgmmdgmb ,q09m-
36393L".5" 03mm g 30L Igmmdgmals 3Gngomgao-
61905 50bLbgds bLogsmm Mggb@Mmal bogsmm bm-
40l 3M0b (30300 - 35630l JngM g-Lovgol ndmagzob
35005(3930b EAHML 8 0ym 3g9mombobrnbngfMoa, dg-
bodsdobow, 356 dgdemm 03mmgzob 3gonmbaboo-
LogMo Im3mggds s 0dab godm, MmI ndmoggob
399 (300 LnMogds NdOHNb39mbsymezn dm-
obmgbs, ol bgmowsb godmgzems Lbgol o gows-
9(3% 035, g3obo YBO™M ,dmogMa” Mggmgds (Lobo-
300m-bo35MNMgdM030) JJmbos. MM3sgn 3abiybo-

% 0dsg, 442; 35m33mmamo, a96mdsboal Lodmdemadm jm-

©94bo, bLabbogmm 3m3gb@otn, (oM xobos/dgdgemsdgn-
o) (006338.), (Bohsbodg/st gobns/mmoemsdy) (Ggc.),
39-13 g08m(393s, md., 2014, 779, g3gma 5.
5 @aboodgoero/bomsdg/gabs@odzomo, bobagorm Lodo-
momo, 30dbgdol 3Mgdaema, as8md. ,GIZY, »d., 2019,
441.
5  Plate/Geier, Das gesamte examensrelevante Zivilrecht,
7.Aufl.,2021, 1308.
%6 @mm8gmbog 3m@o 96 0gmb gmgHopmdoo bsdsGomaobo-
30b o3
»Sogtheorie®, Moz dnbssmbmdMogo b0dbagl Momssal

056 Bomgdol, mab Bayzobsl, dobowgsl, Rsmggsel, dg-

obg  dgbogggabo  Lobgmo gbmws, g.b.
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LAggoMIOl MO3006 SLo(30Mgdmo, dmmbmg-
bo mbos gowsgzgb ndmmgzalb 3gmamboboonbng-
o d93d96 (39b0mbgAL.%8 (39b0mByEal Boge 9.6.
dmmbmzbogedmzmoamo ndmmgzob 39dgbal madb-
Fgms 3mdaznom (569 Gmzs dmmbmgbs 8oL dg3-
mmdgmmsb MRgds, bmmm (39bombgMobogal 30
dmobmgbs godnalb gboo 04dbgds, Mo @Mmba(s
3Mgo@mMo ©s 0dmmggomo bLbgswsbbgs oMo
bgds), dmzomol mMsgn 3sbyybobdggdmmdal
LogzMombg o6 asl, Medwgbowss dmgamgl g3-
mgds 0g3b go@snbamb dbmmmme 03 dgdmbggge-
do, oy30 3oL 03mmg3ob FmBImdsl bomuwag-
696.%° 309008 MM0Ls s 03mmgzomal bbgoobb-
30mdab dg8mbzg3930(3 03mmg 3ol ImB3mdsl dbm-
mmE gm0 3060 dgndmgds gemmdogl, s3wgbsw,
dmgomol m@m3agn 3obyybobdg gdemmdnbash s(330
30xbgmmos, odze gb dmbabdMgds dbmenmeo bo-
dofomg 03mmg3oLmseb d0dsMmgdom dgadmgds

0ymb Ggmag356@nMo.

IV. Lsds@masmg n3magzob 3gmombaboabngo
d9d360b 530bLg39Mgds

LogoMm bmdom dbmmme bLogsmm Mgqb-
0ol Bobobgcn LotaqgdmmdL.f n3mog ol dmBIm-
35 56 bLofMg gdemmdlL Lagsmm bmdom, mmd(zs dob
dgmdmos Mgab@Malb Lagsmm bomdob aom]dg-
35.51 03mo;g30b IMBIMBSL o6 ao5Bbos 3mDbo@0«-
0 dmgdgogdol doms, ob dmgdgogdl dbmemme
6gao@0m@a domoo. 3mba@ oMo dmddgwgdals do-
ms - ,0b Mo IMb3dmdsda bgMos omgmgds Lbm-
o - 3Mbgdmdl dbmemmm gBmgdsdmbom 3om-
006 ©s3o3doMgdom, 69 03mogzol dmbdmdal

o6 Bomgdsb. ob.  Plate/Geier, Das gesamte
examensrelevante Zivilrecht, 7.Aufl., 2021, 1306.

57 Plate/Geier, Das gesamte examensrelevante Zivilrecht,
7.Aufl., 2021, 1308.

58 Staudinger/Wolfsteiner (2019), Buch 3, §1138, 369,
Rn.10.

59 Plate/Geier, Das gesamte examensrelevante Zivilrecht,
7.Aufl.,2021, 1310.

60 Zimmer, in: BGB Kommentar, Sachenrecht, Ring/Grizi-
wotz/Keukenschrijver (Hrsg.), 3, 3.Aufl., Baden-Baden
2013, §1155, 1361, Rn.1.

61 ogsg.
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dxmmdgmo 0mgmgdd 03mogomsm, bmemm adm-
09306 3mb3mdol dobss@bmsb s 393306 gd000 30

a0dmnygbgds bgas@oyto 98 3o(390s -
©qamdolb d98mbgzq3930 bagsmm Mggb@mol Robs-

4006553~

by 03mmgzolb 3mBImdsbmeb dgmomgdoo nmg-
mgds sMabbmMa”, 9330 gb kg 3owgs o6 bo-
d6o3L 0o, H™MI 3mbIMdS msgabmegow LEmMow
0003mqd>  898d960Lom300b.82  FoBobowsdy, L3-L
2898-9 dmbmo, obgzg Bmamez abs-b §1140 3o-
FogMagn, sbgbgdl dbmeme LEmGa dmb3mdal
d9d39md0c MggLbE Ml sGsbbEmmn Robsbgmal do-
3o bmdol  godombymgdol  dgLodmgdmm-
35L.8% al3-b §1140 3o6oaMoxn0l 8obgogom, 398-
0b393900, BmEd 03mmggob dmbdmds >14dgdl
bogofm bomdal, sMob dgdwmgan: o) Mggb@mob
bBmEMdS 40dmInbamgmdl 0dmmgzol dmbB3m-
b0056 (3og., 03mmgzol dmbdmdado domocmygdyy-
™05 dmnbmzgbals LEmEn m@gbmds, LagsGm Mgg-
LE®da 3o - 3MSLBMEN); 8) n3mmg 3ol FmMBIMBsDBy
35390190990 5¢b0dgbs Joomnmgdlb bogstm Mg-
9bE®ab YLbMOMdSDy (3og., gomalb bobamoal go-
obs); a) Logsmm Mggb@Mmal LobBmEMalb Babss-
m3ga dodstorgma bohogsmo, MmIgmog godma-
©0boMgMAL 03mmg 30l 3mBIMdnsb, dog@ed bo-
®OBM BggbEH3n 56 560l 5b0d6mmn.5

b3-b 2898-9 Jgbemals Bobggom, ndmog ol dm-
B3Amdobo @ Logasmm Mgqb@mal hobsbgml dmeal
a56Lbgog980L dgdmbzgzado @3oMmodgbmds gbo-
ggds 03mmggol ImbBImdsL, odis bmMds o6
53mb3Mg@gdL, oy Mada dgadmagds godmabo@mb
a56bbgoggds 03mmgz0lb 3mBIMdsLy o MggLbd)-
6ol ﬁoEoBaﬁ)b Jmob. g m (3 63[)0, 03monggob
dmB3mds o MgabBMab RsbobgMa dobssmbmdmo-
30 96003sbgml ymggmmgal gdmbgggs, oyyd(zs 0d
dgdmbggzedn Bms door dmMol gobbbgeggdss,
Mbos oEa0nbrgl, oy Ms dodsMmmymgdoom oMol
9L a06bb3o3985/60bssmBgamds: 1. Mgmgdsdm-
Lo 30GMsb ©s393d0Mgdom 0y 2. dabssMbmab
©53533069300.5

82 Gaboodgomn, LaBmgomadm 3megdLab 3m3gb@stn, o3-

MM 3mmgd@ngn, FobGumns (Mgw.), Bogbo Il, »d.

2018, 505-506, 3qma 7.

0J39-

64 Jauernig/Berger, BGB Kommentar, 18.Aufl., C.H.Beck,
2021, 1862, §1140, Rn.2.

65 [ jeder in: MUKo, Sachenrecht, Band 8, 9.Aufl., 2023,
§1116, 2569, Rn.18.

63

NRBgdsdmbor 30Mmeb ©s393300Mgdmmo bo-
boomdgamdol s@bLgdmdol obadggdmds asbido-
M 909m0s 0d3maggob Mggb@®b doemds dm3mgg-
3ol Igbodmgdmmdnm.® Mm 35 03mmgzolb 8m3m-
3905 bgds 03mmgiolb 3mBImdal gows(3gdab
aD0m, sbgor dgdmbggzedo o6 oMb Lagomegdy-
mm, Mm3d 03mmg oMol (33momgds @sMganb@mo-
Mgl Mg9L@®M3n. dgbadadabaw, 0gdbgds abgmo
Im(398mmds, Gmiss Mggb@®mda 0dmmg oMo
930b@0Mgdnma oMo o6 gdmbggzs ndmmgzob
dmb3mdol Igmmdgmb. sbgo dgdmbgggedn, 3o-
0@ gbmds 30960ggds 03mmgzal mb3mdal, gnbe-
0@ob mogs 39bmMb3gdgmo 1d398L Lodomomy
03mmg3alb bogofm Mggb@mdo Mganb@csgoal
356939 3gmMgmmo dm3m3zqdab dgbadmgdmmmdsb.
0396, Mmzo Labgbgs PRMydsdmbom 30Mmsb
5393806098990 bobssmdogamds, 30Ms@qbm-
ds dogboggds 03mmgzolb mb3mdal. gb 60dbagl
03sb, BH™3 03mmgzolb 3mBImdal Igmmdgmo nom-
3905 03mMmmg3oMo, obg momgdmbs ob Mgqb®m-
do ymgnemoym dg@obamo 03mmgzota, dgbode-
dobow, ob 306(3 03mmgz0Lb 3mb3mdal dgemmdg-
mobgsb dg0dgbl 03momg3oL 96 dob babody dgob-
OmmgdL 3omEgdnmadsl, ommo 0gdbgds Imb-
dmdob domgan@0datgdgmo Imddgwgdom.5”

o3 899bgds, dabss@bmdmng babssmdogam-
3L, 5mbndbyml sgomo 543b dogomoms, Mm-
(39 ©99b@Eab RobsbgMn s n3mmgzoL IMb3mds
56 gd;mbgzg3s 9M®Iobgmb 8mmbmzgbals sb/@s 3Gm-
396@0b mEgbmdals 65B0m3n.5 FabosBbmdGngn
Bobosmdmgamdol dgdmbizgzedo  gemdsbgomabe-
356 b 3obgobbzogmm mmn dgdmbggge: o) Hm-
30 bLogamm Mggb@mo LEmM0s, bmmm ndmomgzol
dmb3mds - sMdLBEmM0 s oModom, 3) B be-
ROOM MggbGMa sobbmMns, bmmm a3mmgzob
ImB8mds - LEME0.8 Fogomoma, Lagsm Mgqb-
&Mab 3obgogom, Immbmgbal mgbmds dgow-
396L 10 000 msmb (M3 LEmMs), bmem 0dmag-
30b 3mbB3Imdal dobgmgom - 100 000 momb (Gocs

66 agsg, Rn.19.

57 0d3g; maboodzoemo, badmdomodm 3moqdLab 3mBg6&s6a,
23@mMms 3mmgd@ngn, gobGamos (Mgw.), Boabo Il, md.
2018, 505, 39mo 4.

68 [ jeder in: MiKo, Sachenrecht, Band 8, 9.Aufl., 2023,
§1116, 2569, Rn.20.

8 ogag-
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S3M3LBMMNS). sbgm EAHML, sMLEMMO 03mmg 3ol
dmB3dmdal 3ndsfm bmds ggH 0dmJdggdl o
03momg3olb dmb3dmdnl dobssbl dnbomdaema dq3-
dgbo 390dgbL gmgdol Lagsmm Mggb@mMmdo Mg-
30b@MoMgdnmo mEgbmdol dobgogom, dombgos-
350 0d0bo, MHmMI 0d3mmgzol goszgds dmbos bo-
XoMOm M39LE®L Jomds n3mmg 3ol 3mb3dmdals 353-
3300600’).70 03 d93mbgg3odn, Gmzs bogsmm Mgglb-
&m0 sMbBmGns, bmmm 0d3mmgiol 3mBImds -
LEmM0, 35306 YY3oMsGgbmds gbaggds nd3mmgzol
3mBImdsl s ab sgombymagdl Mggb@mal Lage-
Ao bomdob.” Jogomomom, o930 03mog ol dmb-
dmdadg 8mbadbymns, Mm3 gobbmEm(zngmes bo-
BommdMogo go©abes, bmmm bogstm Mgqb@mdo
30 96 360l dg@&obomo 50badbymoa 0bgymmds(zns,
35306 dgddgbo dgndgbl ndmmgzoL nd3mmgzal go-
sbobogmo sMRgboma ®sbbal mgbmdno.”
dbmemme 03 38mb3zg39d0, MMz MmamE (3 Mgqb-

0d39-

™ odsg, Rn.21.

0d39- 20b0dbymmsb ®s3zo330Mgdom ab. Gabnodzaemn,

Lodmgomagm gmegdLbol 3m3g6Gecn, s3@mtims gmegd-

030, FsbGamns (Mgw.), Bogbo Il, »d. 2018, 505, 3o

5,6.

73 Ljeder in: MiKo, Sachenrecht, Band 8, 9.Aufl., 2023,
§1116, 2569, Rn.22.

74 | jeder in: MiKo, Sachenrecht, Band 8, 9.Aufl., 2023,

§1140, 2666, Rn.4.

0J39:

odsg; Zimmer, in: BGB Kommentar, Sachenrecht,

Ring/Griziwotz/Keukenschrijver (Hrsg.), Band 3, 3.Aufl.,

Baden-Baden 2013, §1155, 1361, Rn.1; Habersack M.,

Sachenrecht, 5.Aufl., 2007, 200, 388. ab3-b §1155 3o6e-

afog0 gbgds d98mbzggzel, Mmss LadoMomyg 0dmmg ol

75
76

dgdgbo bogds mgonsmuMon ©e8mb3gdnmo dmmbmg-
6ol om3mdals gofnggdgdal Mogom, Mmdgmo(s ©gob do-
39398 M9a0bEMmaMgdama 3Mgeo@mmab Moal, 569 mg-
30&030659m0s 35@3930L PbY39E0 K30 @ P3-
Bob3bgmo Mganb@MmoMgdym 0dmmggzol dgmmdgmasd-
©g do@ab. s3a35Ms@ mgan@ndnmgdamo ndmmgzolb dmb-
3mdob IGmmdgmo bGoGNbmdMngem NGMmEgds Mgqb-
&®™do Mgaob@mamgdam admmggzemb, dgbsedsedobsw, dob
dodofmn Imgdggol  3goambobrobngfgdol ©o(33000
BmMdgdn, obgy 3ob, 3063 Lodofomg admmggal abg-b
§1155 bm®30b Jgbododobow mgan@ndamgdemo 3mB3m-
dab Igmmdgmabasb 3g0dgbl, dgudmos dmagdgb obg,
o0mgmb gs8Lbgabgdgmo Hggb@mdo ngm Hganb@momg-
dmmo, odze, §1555 3oMog@ogalb 3603365mmdal o6

56

&0, 0bg 3mBIMds sHSLbMMNS gHmo s 0dagg bo-

g9dgmom, dgbadmgdgmos  3goomboboobogmo
3qdgbo gb3-b §892-9 3oGoaMon0l Jobgogom.”
0930 Logstm Mggb@mMmob dnbos@bo 56 gdmb-
3935 03Mm0730L MBIl Jabssmbl, 85306 39mo-
mbobobogmo d9dgbnbomgal aosdbygg@os Lo-
®oOM M99L@ Ml 8mbo398930.7* 03mog ol Bmb-
dmds dnbooMbmob o35330Mgdoc of LafMagd-
@m3L LogsMM bMd0m.”® 3 Bgboesb godmbs ;-
mobl 396 @oomagblb 3963 abg-b §1155 3omog-
15330, MoEash oMz 93 bmM3ol Jobgogomes ©s-
3mo 3mbdmdol dnbssmbol 3ndsmor Lagstm
Bom35.78 08 398mb3q35d0 o) 03mmg 3oL BmEIMdS
GbbmMas, bmem Logsmm Mggb@ o - LBmo,
36900@mML 56 dgdmos 03mmggzolb dmbdmdal
d0bosdbl ogyMmbmb; bmem 03 dgdmbggzsdo
09y Lagsmm MggbGMo ssbbmMas, bmmm o0dm-
0930L 3mB3mds - LEmEn, 3530b nd3mmg 3ol dmb-
dmods 0914390L Logsmm Mggb@Mmal Logstm bom-
35L.77 564, LEMGO 03mog30lb 8mBEMds Ldmaal

MBS goegogsdmm, ob Bbmmme sswzamgdl §892 3s-
Goamoggal ao8mygbgdsl. §892 3smogmoggn o6 gsdmayg-
6g9ds, Hmzs bogs®m Mggb@mab qbBmEmmds 0dmmgzal
3mB3mdoesb  30dm3mnbamgmdl, ob. Vieweg/Werner,
Sachenrecht, 7.Aufl., Verlag Franz Vahlen Minchen
2015, 525, Rn.37; Lieder in: MuKo, Sachenrecht, Band 8,
9.Aufl.,, 2023, §1155, 2729, Rn.3,4, 21,23; Plate/Geier,
Das gesamte examensrelevante Zivilrecht, 7.Aufl.,2021,
1309. 353., 030 3mmbmzbal sm3mdal 3m3gb@nbomgals
Lobgdge (3909680 IbatiadgFal 8ndmydaw (56mdab Bo-
Bo30fmdgdn, Moz 3ol JogH edme30adma godmgmy-
Bog 6gdol 9Mobsdgaml brab, 35306 (39LombgHa ggm
dgdmgdlb 03momggao NdENbzgrmymgamo dmabmzbal
d9dgbal, Mowasb 3gmambaboabogfmgdal @szgomo bmnm-
3960 Jdgnbsmnsbmdol dodotor bromdsl o n(303L, o)-
330 09130 (39L0MbgM0, Mmegal dbMng, Igbedg oMl oy
®3m3L Fmabmgbolb g@mgdsl, GmIgmai (39bombgHals
80gM 3m3m3zgdmn ngm MP309mNMmeE ©5dmB3gdamo
dmobmgbol omdmdal dgbobgd ©m 339680, 353nb 3g-
body 3060 gdmagdl 0dmmggzol 3gmambabrobogmsw dg-
dgbolb bz dobbs o dab BabsdmEdg (39LombgML
(85858 3oLmsb YHNNgMOHMsTn - (39096&L) FmEal Bm-
obmgbals om3mdal dgbobgd dgomobbdgds o6 ymaamoym
bogotm ©m3ndgb@nm ©s8mb3gdmmo, ob. Plate/Geier,
Das gesamte examensrelevante Zivilrecht, 7.Aufl.,2021,
1309-1310, ob. sbggq Berger, Sachenrecht, 4. Aufl., 2022,
317, Rn.85; Kanschik, Fortgeschrittenenklausur im Zivil-
recht: Der gutglaubige Hypothekenerwerb, HRN 2/2011,
133-137.

77 Soergel/Konzen, Sachenrecht 3, 13. Aufl., Band 16, Ver-
lag W. Kohlhammer, 2001, §1140, 226, Rn.2.
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Authorities, pursuant to article 9 of Regulation 4064/89,
para. 14.

42 European Commission, Case No COMP/M.2586 ii CE
Electric / Yorkshire Electricity Notification of 16/08/2001
pursuant to Article 4 of Council Regulation No 4064/891
para. 9.

43 Park P., International Law for Energy and the Environ-
ment, 2-nd edition, 252.
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45 Andrew E., CEER Reports on TSO and DSO Unbundling,
4 EUR. NETWORKS L. & REG. Q. 83 (2016), 84, ob. bo-
6odmgdomg mogal dgbadg Jggosgo.
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46 9000. Sandberg L., Davies L., EU Energy Law, 2021, Vol.
2, EU Competition Law and Energy Markets, 2.34.
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49 Jones C., in EU Energy Law, 2021, Vol. 1, The internal
energy market, 2.1.

50 Jones C., in EU Energy Law, 2021, Vol. 1, The internal
energy market, 3.2.
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51 Bettziige/Kesting, in Baur/Salje/Schmidt-Preuf3,
Regulierung in der Energiewirtschaft, 2. Auflage 2016,
Kapitel 4, Rn. 3.

52 Jones C., in EU Energy Law, 2021, Vol. 1, The internal
energy market, 3.1.
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energy market, 2.1.

5% Jones C., in EU Energy Law, 2021, Vol. 1, The internal
energy market, 2.8.

55 Directive (EU) 2019/944 of the European Parliament and
of the Council of 5 June 2019 on common rules for the
internal market for electricity and amending Directive
2012/27/EU (recast), Rec. 11.
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57 ECLI:EU:C:2008:344, Opinion of Advocate General Ko-
kott, delivered on 12 June 2008, Case C-239/07, “Julius
Sabatauskas and Others”, 34; Bettziige/Kesting, in
Baur/Salje/Schmidt-Preul3, Regulierung in der Ener-
giewirtschaft, 2. Auflage 2016, Kapitel 5, Rn. 26 ff.
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59 Ockenfels/Bettzlige, in Baur/Salje/Schmidt-Preuf3,
Regulierung in der Energiewirtschaft, 2. Auflage 2016,
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m0dgMomadgdym bgadgb@gddo gygd@osbo 3m-
639696300 Badmysmndgdabs s gsbzomemgdo-
Lomz0L.61 5boBTbs305, BMT JLgmE ImAbobey-
69090 LEmEMgo 0obsdofmn s sMa©ab 3Mndnbe-
(30990 ©533950L N BEHMbggmymazal 3g4s60bns
356(30mm 393909, Gm3gemaz BaMdmawagbl Bobsd-
056 6536Mmal doGoma J353m0bgl. 0vd-
(3o IgommeE  gsb(39m393980L Fabssmbmdmoag
ob399Bgddg BLggmmdedwyg oy 30mgdgemas 0d
ob3gd@gonbs ©s doboboosmgdmgdal nwgbGogon-
(306905, GM3gemo(s 9696398 030L LadsGonmal do-
Bbgdabomgol  goshbos  MobsdoMo  dm3ycmdals
3606(303L.

61 ECLI:EU:C:2008:298, Case C-439/06, ,citiworks AG®
22.05.2008, § 39; 3gow. Sandberg L., Davies L., EU
Energy Law, 2021, Vol. 2, EU Competition Law and
Energy  Markets, 3.385;  Bettziige/Kesting, in
Baur/Salje/Schmidt-Preul3, Regulierung in der
Energiewirtschaft, 2. Auflage 2016, Kapitel 4, Rn. 14;
Graper F., Schoser C., in EU Energy Law, 2021, Vol. 1,
The internal energy market, 3.2.
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lll. 25653360 dm3yMmmdab 3Mabzn3n

05658500 3m3YmHmdolb 3M0b(3030 Bomdmaco-
396L 969Mag&n30b LadsMomoal gMom-gMor gb-
33968 9mg396@)L. 50badbym 36Mab303L dm-
3989090 36033bgmmds aoshbns gmgd@cmmagby-
398039 Jbgmgddg MebsdoMa odzgdabs s
03 JLgmgddg mez0bygemo B3mdol MdHNY63g-
mymgzol 3ygoboo.

mobodotn Gm3ymmdal 3M0b(3ndn aobbogmo-
9000 5@ omymo brgds 39ME 0 omyMs nb-
&gamomgdamo  969Mag@ognmo  bobscdmgdal
s@bgdmdom godmbzgmmo LMo dmbm3mmo-
90 9e2gdBO™gbyMagG0gIme dovMgdal mady-
o0bs(300L 3Mm(39Lbab 3oMomgmuMom. smbad-
byl g565306HMbgdL 0l Bog@n, HmA madgMommo-
Bgdnmo s megzobygem 3mb3n@mgbznody -
39dbgdgmn 9mgd@®mabyHag@egamn by
dob (30m3g9ymo Lgadgb@gdal sMbgdbmds ©s o3
L3396 9330 989G s KIBLAMO 3Mb nEg-
6(300L aobznmemgds dgmdmgdgmoas JbgmDy me-
30L9Qomn S ML IMNdnbs(s09mo ©sdgz9d0-
Loomgal onomgdgmo Ls35bmMbIgdemm asmsob-
&0900b gotgdg. dgbodsedabow, 9bgMag@ogol bo-
domomda  sMbgdygmn  mdbadofn  dm3ycmdal
36063030 o6 560l Fbmmmm B 946039960 8b g3m-
bm3n 3o s9y30mgdemmdacm 3odmbzgymo 308 9-
am@0s - 9b 3M0b(3030 BaMImowggbl nbgomn gg¢b-
©539b@ Mo LadoMmnmgdMogn MoMgdymgdgdal
a0dmdobomb, MHmagmMozes badsMmmosbmds, go-
dgd306M35mmds @5 MababbmEmmds. 50badbyymals
350m35mobbnbgdoom, dgodmgds nmnggsl, Gm3 gbg-
3980300 badsMomol Jzo3990bgs sOLgdymo
9L 3M0b(3030 oMl gMmagzemo LbodsMommgdMogo
dmobmgbs, MmImals sMgbsGgdos 96080 gemgd-
&MmMgbgManal ao0s3(3980 @ aodsbsbagdgmo
LobBgdob M3gFMs@mMgdn.62

549006 g5dm3Enbsmyg, dmymmebymmdsl o6
mbs BoMB8mamagbogl ob ggogd@n, Gm3 g3Gm3g-

62 3g000. Béwing, in Baur/Salje/Schmidt-Preuf’, Regulierung
in der Energiewirtschaft, 2. Auflage 2016, Kapitel 71, Rn.
9.

63 Pirstner-Ebner R., European Energy Law, 2022, 40.

64 Directive (EU) 2019/944 of the European Parliament and
of the Council of 5 June 2019 on common rules for the

70

3o 396mbIwgdgmads gmgd@mmgbgManal dob-
&0l dgbobgd 2019 Brol poMgd@ngodn stsgfmmo
bmds domdmgbs mobodMow dm3ytimdals 3Mnb-
(3030L 356LsB3MOL.%3 Fogomoms, s0bndbmmo
0Mgd@nge g0356560madgma LabEgdal m3gHe-
Gmmgol gymdomogl LobBgdom dmbomggdmag-
d0b dodomon Mo0dg FmETolb ol 3Modobssomem
d0am3dgdl, oo dmMab, dobmob ©s353d06Mgdg-
™0 LoBsMIMgdal boboMmaqgdemme.5* 53539 otqd-
03530 sbsemmanm@a dobssmbol o3@domgas dm-
(39990 go©sd(39d0 LobGgdaob m3gMoGmmals do-
dormo(3.8

936Mm3mo s Jommmmo 9bgcggdogzol 3obm-
6300q5emmdals gomgamobbnbgdoom, dgndmgds oo-
J30L, ®m3 gbgFa9@&n30L Lodsmamdo MsbsdMaw
dm3ymmdal 3M0b(303L goshbos mEo & g4bnzm-
Lodomonmgdmngn go6Dmdomgds. 3gMdme, o0go
9MmbsnMom 3M(39mEgds MHmam s Jbgmdg ©sd-
39050y (“system access’/,Netzzugang*), obg Jbg-
mosb  dogMomgdady  (“system  connection’/
,Netzanschluss*).6®

03 2503mbobgonsb msbsdsmn dIm3ymHmdal
360b(3030, dmgswo goaqgdom, ammobbdmdl Jbg-
mdg 05d3980bs s JLgmmsb dogHmgdabomgal
0653560 5 5Mo0b 3M0dobssommo 3oMmmdgdals
©69bgdseb ggoers @0b@yMgbgdgern bigdogd@o-
Lomgal. 535L08b, MdbsdaMn Fm3yMmdals 3Mnb-
(3030 53 3oboo o6 >0l Sdbme Gy Lodsm-
gd0go 39GgaMH0s ®> (333 dgdmbzg-
39690 dgbadmygdgmos 396mbIgdmmdboo gomge-
mobbobgdymo oymb ©833980bs s BogMogdab
a0bbbgoggdmmo Mggodgdo. oyde o0 gdg-
mod gb aobbbgeggdmmo dmbgbmnggds ws o3
ab0m gobbobomggm 3Mab303d0 Rotggs ogmb me-
boDm3ogMo s mgan@ndymo dobbgdoo godsto-
gdgmo.

a0M©s 530bs, smbsbadbagns, HmI (39394
dgdmbgg398do  gbgMag@ngolb  3o6mB3gdemmds
JLgmmsb dogMogdabes s JLgmdg ©edggdsl 3 3e-

internal market for electricity and amending Directive
2012/27/EU, Art. 31, S. 2.

85 ngg. Art. 40, S. 1 (f).

66 Béwing, in Baur/Salje/Schmidt-PreuBl, Regulierung in der
Energiewirtschaft, 2. Auflage 2016, Kapitel 71, Rn. 4;
Pirstner-Ebner R., European Energy Law, 2022, 41.
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(3600 o6 doxbogl. dgadmgds 0mgzol, Mm3 Jbg-
mmsb dngMmgds sbgzg dmEmmos Jugmdy ©s3d-
3900b (3698000 (Boomm gsgqgdom). dsgsmomsc,
Jotommo gbgMag@ngol 396mb3gdemmds mdg-
&qboe 0nggbgdl JLgmDy Moz30LYBema o330l
(369050 o 13FMogm gl 3g3mbzgzada 3nb J3qd dm-
00D6Mg0L JLgMsb megobyRmow dngMmgdol dg-
bodegdmmdobo(s.8” Jombgmogom 530bs, Mobods-
0 Im3yMmmdals 3M0b(3030L @390 gosdMGdabs o
dabo dobsombmdmngn sb3gd@gdob DHLEGs® gob-
LodEgMal BnbBbgdabomgal 30bobdgbmboos gl
Mo (36900 oy 0bbBoGYGe ghNIobgmabogsb
©33m) 3000gdms 04bgl gobbommmo.

JLgmbg obsdsMn s Mmagabygsmo ©sdgzgds
(»access to the system‘/,Netzzugang®) gob&m go-
395000 a99mobbdmdlb dgbodsdobo P gdsdmbo-
mgdob 3Jmbg dabE0b yzgmes dmbsbamol mezemy-
3oL, 056565M0 s dMEbIMNdnbsz0yyma ofm-

3960m, mog0by@maE abamggdmmb gmgd@mmg-
bgManal 300033930 @ a0dsbsbomgdgmoa qbg-
™001.%8 9696998 030L LoBoGmomdn sGLgdmmo
dbasgbo doamds dOYMbggmymal 0dsl, ™3

35bM0b 5 (39000 Fmbobamg 56 0mgdl sdmabe-

Bdm3ogm bomggdgmbs o 3Mngamgansb gemgdd)-
MmgbgMag@ogagmo  dbgmgdoo  Lomggdmmdsl-
™56 ndsMogdom. sbgomn batggdgmo oy 3Mogo-
mga0s, Mmaméz babo, 3Mod8nzodo dgbadmms
35dm3E0bsmgmdoglb JLgmol m3gMoGmmMgdmab
bbgoaobbgs Lobol 3o3doGom ob Lbgs gomgdmg-
doon.

020d&OmbgH3G 039 JLoegddy dogabiy-
R3O0 ©5339080b 4399 dgbadmgdgmos gogMmnsb-
b M5dwybndg 3M0b(3034mo gmgdgb@o oy) J3g-
3mM33mbyb@on. 53 3ymbom, y3ofMggmglb ymgmaboe,
yneomgds b asdsbzomegl ofMowab 3Modo-
Bo(30mmd59,%° o3 ammabbdmdl, Gmd 3gbe-

67 3sa. ,969M398030b5 @5 BysmImBatioggdal dgbabgd” be-
Jomnggmmb 3obmbal 8g-5 8bemol 3oMggmo 396480l
»3" 43030690 LogdGm3L gergdBHmYbyHagGegDe Lob-
&q85%g g demeg 339857 ©s 88 33mbzgzeda ¢b-
5 3035MeEMmm, HM3 3obmbmgdgmo ,033980lL" (3569-
3oL g393 83mnsdMgdl, Mmamez JLgmoo mezabagmeo
LoMggdemmdal 0Ly 3oLk MmogobyBmaE s 35330 dsb.

68 ECLI:EU:C:2008:344, Opinion of Advocate General
Kokott, delivered on 12 June 2008, Case C-239/07,
‘Julius Sabatauskas and Others”, 34; Béwing, in

3530l @mgdsdmboemgdals djmbg dsdMal yzg-
s 3mbaboagl LobEgdalb m3gMe@memo mbos §3-
ymmdmeglb msbsdMow 0dol doybgosgswm, gb byy-
309d&0 039 Bm@3om 3ol sgomoMgdama bo-
LEgdob JMb3MGME M3gFMOGMMNSL Mgy BoTm-
53 96L bbgs 6960bdngm d9bsdg 3oMmb.

0l 3M030bs(3500L o3 domgobosb ghms, me-
badomo ©ad3gds megal 5330 ImnsdMgdlL gsdd-
30635mmdobo(3. 30bodbmmo gmmobbdmdl, Hmd
JLgmbg 3980 3Mm(39NE5d0, Babsdommdg-
b0 s Jbgmom LaMggdmmbal GoMogygdn Mbwo
0ymb godggoMzgomyg o bogsMmo bgmdobsbgom-
3o yzgmoboomgal.™

a5M©s 5dobs, 0dob gomgsmabbobgdom, Gm3
0293&MmbgMag@0ggme LabGglob m3g@edm-
7960b Loboo Loddg gbgds dybgdmog dmbmdmeno-
90L, sn30mgdgmos Jugmdg ©8d3985Lmsb s 3o-
330696000 domo bagddnsbmdals Lo 3obmbdgdmm
M9ammonds’! s 3qbsdsdnbo Mag3mgdsdmbong-
d0b dgmbg @odmY3ogdgmoa doMmgammomgdgmo
mE3obmb 3ngM domn Logdnsbmdalb d¢wdngn bg-
©53bg3gmmmds. mbgdMngn dmbm3mmono deo-
am3oGgmdolb 30mHmMdgddn s0bodbymo Bomdmaco-
396L JLgmdg mogobgsmn ©s33980L gocMsbE0-
950L 03 g89d@0sb 394560B3L, HMImal osmbg-
dmda3 gobdnMmdgdmmos Lol gdnl m3gMoGm-
0L bgemdo Imgzgmmo sdbmmy@ Mo LadsbMHm
domaonmgdol LadsMomgdMngo dsmsbLydal
89)(3090mmdnom. 5dobmsb, gbgMag®ngol Lodom-
omob bogydgmo sMbgdnmo msbsdsmn dm3y-
Mmdob 3M0b(3030 o6 godmMn3boglh smbadbmmo

doMgamogdgmon 30bmbdwmgdmmdal gomamqgd-
do Jbgerdy ©293900b 353307 39 PR3 (30-
m399mo mdogd@mo asdsdsmommygdgmo aofg-
3dmgd9d0b 5MLgdMdabab. dogomoms, ghm-ghom

sbgo aofMgdmgdow 3ohbgymos dgdmbgggs, m-

Baur/Salje/Schmidt-Preul}, Regulierung in der
Energiewirtschaft, 2. Aufl.2016, Kapitel 71, Rn. 2.

69 B6wing, in Baur/Salje/Schmidt-Preuly, Regulierung in der
Energiewirtschaft, 2. Auflage 2016, Kapitel 71, Rn. 2.

70 Directive (EU) 2019/944 of the European Parliament and
of the Council of 5 June 2019 on common rules for the
internal market for electricity and amending Directive
2012/27/EU (recast), art. 6, s. 1.

71 Béwing, in Baur/Salje/Schmidt-Preull, Regulierung in der
Energiewirtschaft, 2. Auflage 2016, Kapitel 71, Rn. 2.
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©qbs(3 LobEgdada o6 5MLYdMAL dgbodadabo bod-
derog®ggdo 3mbg®adam 8m3gb@dn oer3gero
bndogd@&ob Jugmdg ©sd39d0L NBEONB3gmboym-
Ro0.72

JLgmbg ebsdsM0 s Mmegabygsmn ©s33900-
Logab gobbbgoeggdom, JLgmdg Mez30byYBsma dog-
mogds (,connection to the system‘/,Netzan-
schluss*) Bo@m3mama bl mgmm 8@ e Ggdbosznc
39®93mMM05L 030q6s0, Medaboa(z ngo ¢ 3o3d0-
00905 05068 96M9LgdMmo 3060b BoDogNE ©s o=
§30Mg05b grgd&mmgbyPagGogae Jugmesb/bo-
LEGGISL6.72 JLgmDg FogBMgds bEMG oMo
Boc3moagbl JLgmaEa dIm3bobaFmgdol gMo-
960 5bgdom s doMomaw Labgbs oy 3M33mbg-
6@[),74 Mmdgmoz dgdamddo dEONbagmymayl
Boomash  gergd@Omgbytag@ogac  bobGgdsdy
533905l (,access  to  the  system?
,Netzzugang“).”® 4Lgmbg 80gMmgdsbmsb dodom-
090000 gOm3sbgmnbogsb ¢bws gondogbmb gemg-
J&OmgbgManal Bomdmgdabs @s Imb3amgdab
md099&9d0L JLgmmsb GabogyHo ©s35330Mgds-
[Bogtomgds.

®obodomn Im3yMmdol 3M0b(3030L Gofamagd-
do JLgmDdg dogMomgds ammobbdmdl s@bgdomsw
9O®bs0M 306mdgddo dymazo bimdngd@gdal Jbgem-
bg 30bogMgdmoE Mebsdsmn s sMonbzmado-
bosogmn 306md9d0L  ©obgLgdslb. 83 mmboom
JLgmbg dogMogdady 3@ o mow ngngg Imo-
bmgbgdo 3M(30m©gds, Mo Jugmdg ©edggdsb-
056 0535330690000 0dbs gobbomyyma. doyybgoes-
350 530bs, 0gMmgdal L3gox0zolb gomgzsmab-
Bobgdom, 83 3mmboom dgbodmms mobsdomn Im3y-
1m0l 30063030l o35G gdomn sb3gd@goos od-

6L 0gbG0xg030Mgdnmoa. 39Hdme, 53 dgdmbgg-

72 ECLI:EU:C:2008:344, Opinion of Advocate General Ko-
kott, delivered on 12 June 2008, Case C-239/07, “Julius
Sabatauskas and Others”, 34; Directive (EU) 2019/944 of
the European Parliament and of the Council of 5 June
2019 on common rules for the internal market for electric-
ity and amending Directive 2012/27/EU (recast), art. 6, s.
2.

73 Béwing, in Baur/Salje/Schmidt-PreuBl, Regulierung in der
Energiewirtschaft, 2. Auflage 2016, Kapitel 71, Rn. 4;
ECLI:EU:C:2008:344, Opinion of Advocate General Ko-
kott, delivered on 12 June 2008, Case C-239/07, “Julius
Sabatauskas and Others”, 36.

72

3590 0gmabbdgds BogMmgdabomgals s4y(30magdg-
mo &9gdbognto s bLadsMomgdmngo dmmbmgby-
b0, ®™3gmos bos ngmb obsdsMo s sGewnl-
30dobssommo. gomes 30bs, dogMomgdsbmab
dndsmngdom gMo-geom 8358 gdoc 360d36gem-
306 g56Mgdmgdsol BoMdmawagbl dngMomgdol babe-
LBSM gobLodE3MMmO 3Mm(390Mal, BogHmgdo-
Lomgol oyomgdgmo 350980bs ©s dogMmgdals
Loggaby@alb oMol 3Mmndnbssogmmds. 39Mdmeo,
9600 5 03039 &9db03nM0 s g3mbmadogyda do-
boboomgdmagdol 3dmbg gmgd&Hmmgbgfanals Bom-
dmgdol 96 dmbdamgdal mMo mdogd@ ol Jbgmdg
530D 3o B0bogMmgdmow gobbbzoggdmmo o
©0b36M030bs0mmo  3ommdgda, 3Mm(39Mgdo,
3500900 s bogsbyMmgdo o6 Mbos nymb Loagbo-
mo.

LobLE oDy d39d5Ls s JLgm Dby JogHongde-
Losb dndoMogdom Mobsdstn dm3yMmdal 3Mnb-
(303L 3m3g&qdeemo 3603369mmds goshbas gbgm-
33030L bgg@mMob modgHarnDgdgm @ @MY
30eo®gdger byadybdgddo gBgd@esbe ©o xob-
boeo 3mbinEmabz00b Rodmysmndgdobs s gs630-
mo(ﬁabobomSob.m Mmamez dgdmo s0nbndbs, o0-
bOm goggdom Jugmdg ©sd3z9d0b J3gd dmadg-
o 9bes 046gb dgbodsedabo ygmgdsdmboeg-
b0l dgmbyg Lyydongd@gdab dogc gemgd@MmgbgMag-
&ognmo Lob@gdoms s Jugmoom Msbsdamo Lam-
390mmdab dgbadmgdmmds. Jbgmdg dogMogdal
05658560 dgbadmagdmmds 30 30 (39m©gds Jbgem-
056 sbamn bdngd@gdob Godognca 3ogzdomab
539456 9d5dg. dgbadadnbaw, 3mMb3n@mgbznnl go-
3mbobgonsb, Jugmdg mogabagsmn ©sdggds
1398 gbo IMmbmEgdnmos Moms MdMHYb3gmymb
dgbodadol  gmgd@mmagbgMag@ognm  dobatMdy
1339 °Obgdyem brdngd@gdb dmeMob 953940560

74 European Commission, Case No COMP/M.2586 i CE
Electric / Yorkshire Electricity Notification of 16/08/2001
pursuant to Article 4 of Council Regulation No 4064/891
para. 10.

75 Béwing, in Baur/Salje/Schmidt-Preull, Regulierung in der
Energiewirtschaft, 2. Auflage 2016, Kapitel 71, Rn. 4.

76 Béwing, in Baur/Salje/Schmidt-Preul, Regulierung in der
Energiewirtschaft, 2. Auflage 2016, Kapitel 71, Rn. 1;
Jones C., in EU Energy Law, 2021, Vol. 1, The internal
energy market, 3.2.
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3Mb3Mgb300L (335 S aobgomamgds 353nb,
mEgbss JLgmDy Moz30byRsm dogMmgdsbmab
©5 353306950990 dmmbmgbgda bgmb ¢bymdl 3m-
&9bE0M 3mbimcgbznobs s sbama bmdogddg-
dob  Jgbgmol dgbodsdal gmgd@&®mmgbyagdo-
3 d5bamdy. 83 3mbBggbEdn dybgdfngn dm-
bm3mmonl 3dmbg Lob@gdol m3gMmo@mmgdals do-
96 ©15037 Lobob ol 3M030bs(300 b SM8MSbsdsMN
dm3yMmmods ymggmmzol o0l 0d bog@mmbal do@)e-
69090, M3 30MEs306 ©s Insmme Imbogl
08gBomabgdgm 9gegd&®maby®agéesae boa-
39689330 d0dwnbomg &bgdcng LodsbdH™ M-
(39L9830 sE8FsBNMDMBogMa hatggs s 83 gdom
989J&00b0  3mbinMgb300L ©absdoyMa 3Gm(3g-

Lol bgemazbaMo dgdmywas 0y gugMbyds.

IV. a36(35m 393939, Amamg m36sds560
dm3ymmdab qbMmnbzgmymenb 354560530

1. a3635m393930b 9dmas0qgbo dnbss@Abm-
dM0g0 dsbsbnsmgdemgdo

03 306m3933d0, HmeEqbsg gmgd&mmgbymanals
20003(393 5 35356560mgdgm Lob@gdady mabe-
dofn s mogobygamo ©adgzgds aowadbyzg@o
3603369mmdol Jo@oMgdgmas madgMmamabgdame
L3396 gddn 9839060 3MB3YMgb00b gsbgz0-
oM gdobamngals, s9y30mgdgmo bpgds domnsbaw
0293&MmbgMa @03 gmo bg@mab abgmo bE-
08 Ommo mMasbodgds, MHmIgmoa Mgomey®
dgbodmgdmmdol goshgbl mebsdmom dm3ymMmdals
360630300 3G9 030d0 bLEMmpabmgzgaba Mgamo-
bgd0bsmgzab. dgadmgds nmgdzsl, Gmd gmgd@cm-

969M39&0g9mo Lyd@mGeb LEGYIGaMmyme dm-
bymds ¢Mbms sLEMMadogl JLgmuEo 0bgmsalid)-
4@ Mol m3gMmo@mmgdal  bgnGmomndg@ob
5 309139Mdmgdmmdal 366Gl  Bubgsasl.
994&mmgbgMag@ognm bobBgdsdn LbmMgo b-
a53b0 bgmbaggmo Ladsbmm LEMNIGYGL Ro-
dmyomndgdado b 0dbgl obsbymo gbgcag-
&03ob badsmmnmol 03 BbsdgbG Mo nbbGnd -

77 Johnston A., Block G., EU Energy Law, 1-st edition,
2012, 3.09, 3.12; Stanic A., in Cameron/Hefffron, Legal
Aspects of EU energy Regulation, 2-nd edition, 2.22.

&ob oMbo, Mmdgmaz gbgMag@ngolb 3obmbdwgd-

356350 393960b (“Unbundling’/

“Entflechtung”) bsbgemoo @0l (56mdomo.
356(30m 393900 9696398 030L LodsGmamda bo-

M3mo©agbl ghmggem LEGMYJGYOMm dgdsbo-
Bab, Gm3gmai 9bgMag@oggmo bogdnsbmdgdal

mmdsdo

96®30bgmabogsb godoxzbom 3abbow obobagl
®0b0d5Mn IM3yMmdol 3M0b3030L 3G @0 mm
356bmE(309mgdol. 50bodbmmo 394s60bal Ig-
09350 335030m Ladsmmmgdfngn demgama bybog-
35 gfoo dbMog gmgd@mmabganol gows3gdobs
5 gdbobomgdabs s, Igmmg AbGng, gmgd@&Mmg-
6900l 306mmadobs o Bomdmgdol Loddnsbm-
393L ImA0b.7" gb Bogbs 30 ammabbdmdl gmgdé)-
MmMgbgMannl aoad(3980 o aodsbsbormgdgmo
LobBgdol M3gMoGMMgdabogol obgmn o3Mdoem-
30 ©obgbgdsl, Moy asdmmazbogh domon dbo-
b gmagd@mmgbgManal dobmegdobs @s Bomdm-
900b bgadgb@gddn Ladgbamdgm Laddnsbmdal go-
bbm@(309mgdobs s o3 Lgadgb@gddo Mondg Lo-
bol 93mbmdngyMo 0b@gMgbgdol Jmbob. Lbgogge-
o, MM oo gdgol 30630 393980L dggasw gm-
035bgmnbogsb 0dogbgds Ambm3mmoydn s 3m-
63:696@ 0 byadgbGgde.™

9696398 039mo0 Logddosbmdgdals dbgogbo gm-
3005 9] Laboo gob3om 393900 oM sMal gbgM-
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Abstract
This article examines the fragmentation of the Most-Favoured-Nation (MFN) principle in international trade law, attrib-
uting its disintegration to the proliferation of overlapping rules and legal regimes. Once regarded as a robust and universally
applied norm, MFN has become a patchwork of inconsistent provisions across diverse agreements.

Drawing on fragmentation theories, WTO law and jurisprudence, the analysis identifies four principal dimensions of
this fragmentation:

1. Tensions between WTO obligations and regional trade agreements (RTAs), (new generation) preferential trade agree-
ments (PTAs) and free trade agreements (FTAs) contributing to the so called ,,spaghetti bow!” effect.

2. Collisions between the WTO legal order and the European Union legal regime.

3. MFN fragmentation stemming from States’ (wide) discretionary powers in specific scenarios.

4. Fragmented interpretative approaches by WTO dispute-settlement bodies in complex MFN disputes.

The discussion then turns to international investment treaties, addressing whether an MFN clause in a basic treaty may
import dispute-resolution mechanisms from parallel agreements. The Anaklia Port Project case exemplifies this fragmenta-
tion: an ICC tribunal upheld Georgia’s termination of its contract with the Anaklia Development Consortium (ADC) without
ruling on any MFN breach, despite Georgia’s BIT practice guaranteeing equal treatment and access to arbitration. Conse-
quently, ADC was denied substantive MFN protections. Further incoherence arises from the uncertain operation of sunset
clauses, as demonstrated in Euroins v. Romania. The article concludes by proposing legal and policy recommendations to
harmonise MFN clauses across trade and investment instruments and to enhance legal certainty.

Keywords
Most-Favoured-Nation Principle (MFN); Fragmentation; WTO Law and Jurisprudence; International Investment Law; EU
Trade Law; Anaklia Port Project; Sunset Clauses.

The rise of specialized rules and rule-systems that have no clear relationship to each other. Answers to legal questions

become dependent on whom you ask, what rule system is your focus on.
Joost Pauwelyn, “Fragmentation of International Law”, Max Planck Encyclopedia of Public International Law (2006), para. 1.

90



Fragmentation of the Most-Favoured-Nation Principle in International Trade Law

1 Introduction: Unpacking MFN Fragmentation

The obligation of non-discrimination lies at the
heart of international trade law and comprises two
distinct pillars: the National Treatment (NT) principle
and the Most-Favoured-Nation (MFN) principle. ! Un-
der the MFN principle, a State must extend to each
trading partner the same favourable treatment
granted to any other partner in like circumstances. ?
This requirement is enshrined in Article | of the GATT
1994 and Article Il of the GATS. 3 In contrast, the NT
principle obliges WTO Members to accord imported
goods and services, once they enter domestic markets
treatment no less favourable than that applied to like
domestic products, as set out in Article lll of the GATT
1994 and Article XVII of the GATS. *

From the perspective of international investment
law, the MFN clause is a treaty-based standard > re-
quiring States to treat foreign investors no less favour-
ably than investors of any third State. ® It functions as
a relative benchmark, confined to matters expressly

1 See generally Andrea Marin Odio, “The Most Favoured Nation
and Non-Discrimination Provisions in International Trade law
and the OECD Codes of Liberalisation”, OECD Working Papers
on International Investment 2020/01 (Paris: OECD Publishing,
2020), 17; Huber, Mark. “Non-Discrimination and the Role of
Regulatory Purpose in International Trade and Investment
Law.” Journal of International Economic Law 20, no. 2 (2017):
431; Andrew D. Mitchell and Elizabeth Sheargold, “Non-Dis-
crimination”, in Principles of International Trade and Invest-
ment Law, edited by Andrew D. Mitchell and Elizabeth Shear-
gold (Cheltenham, UK: Edward Elgar Publishing, 2021), 125;
Amandine Garde and Gregory Messenger, “The Principle of
Non-Discrimination”, in Public Health and International Eco-
nomic Law: Preventing Non-Communicable Diseases and Pro-
moting Better Health for All (Bristol: Bristol University Press,
2025), 56-57; Nicolas F. Diebold, “Standards of Non-Discrimi-
nation in International Economic Law”, International and Com-
parative Law Quarterly 60, no. 4 (2011): 831; Friedl Weiss, “The
Principle of Non-Discrimination in International Economic Law:
A Coneptual and Historical Sketch” in International Law Be-
tween Universalism and Fragmentation, edited by Isabelle
Buffard, james Crawford, Alain Pellet, and Stephen Wittich
(Leiden: Brill, 2008), 269,86; Makane Moise Mbengue, “The
Principle of Non-Discrimination in International Trade Law
(GATT Perspective)”, Audiovisual Library of International Law,
UN Web TV, June 30, 2011, https://webtv.un.org/en/as-
set/k1t/k1t7n791cq.

2 See J.H.H. Weiler, Sungjoon Cho, Isabel Feichtner, and Julian
Arato, International and Regional Trade Law: The Law of the
World Trade Organization. Unit V: The Most-Favored Nation

covered by the treaty and determined on a case-by-
case basis. 7 Unlike its trade-law counterpart — which
is limited to border measures - the investment-law
MFN clause reaches measures adopted within the host
State’s territory, thereby possessing a broader territo-
rial scope. &

Despite the theoretical clarity of non-discrimina-
tion, its practical application is riddled with exceptions
and interpretative challenges that undermine con-
sistent enforcement. ° Ludovica Ventrella observes
that within the WTO system exceptions have eclipsed
the non-discrimination rule, rendering genuine MFN
treatment the exception rather than the norm. 1° Ech-
oing this critique the WTO Director-General’s Consul-
tative Board has suggested that MFN treatment has in
treat-

practice become “Least-Favoured-Nation”

ment”. 1!
Niklas Luhmann’s theory —first articulated in 1971

— posits that global law fragments not by territory but

(MFN) 2017), 3,
https://www.jeanmonnetprogram.org/wp-content/up-
loads/WTO-Unit-5-MFN-2017-editon.pdf

3 Ibid., see also Sarah Lee, “Non-Discrimination in International

Principle (Jean Monnet Programme,,

Trade”, Number Analytics (blog), n.d., accessed August 9,
2015, https://www.numberanalytics.com/blog/non-discrimi-
nation-in-international-trade-law.

Lee, “Non-Discrimination,” see also note 4.

> See generally Rudolf Dolzer and Christoph Schreuer, Principles
of International Investment Law (Oxford: Oxford University
Press, 2008), 115 (Dolzer and Schreuer contend that, absent a
specific treaty obligation, customary international law does
not require states to grant Most-Favoured-Nation treatment).

6 See Srutee Badu and Sanyukta Saxena, “Most Favoured Nation
(MFN) Treatment in International Investment Law,” Interna-
tional Journal of Mechanical Engineering 7, no. 4 (2022): 52-
53.

7 Ibid.

8 Ibid.

° See generally Simon Batifort and J. Benton Heath, “The New
Debate on the Interpretation of MFN Clauses in Investment
Treaties: Putting the Brakes on Multilateralization”, American
Journal of International Law 111, no. 4 (2018): 873-913.

10 Ludovica Ventrella, “Challenging the Principle of Non-Discrim-

ination: The Case of US-China Trade War,” master’s thesis,

LUISS University, 2022, 38-39.

World Trade Organization, Report by the Consultative Board of

the WTO to the Director-General on “The Future of the WTO:

Addressing Institutional Challenges in the New Millenium” (Ge-

11

neva: World Trade Organization, 2004), paragraph 60.
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by social sectors. 2 Although no single definition of
fragmentation commands universal acceptance, it
generally denotes the proliferation of specialized legal
sub-fields, the rise of non-State actors, and the emer-
gence of normative sources beyond traditional trea-
ties. 12 This article contends that MFN fragmentation
in international trade law represents a distinctive phe-
nomenon that eludes both Koskenniemi’s general
fragmentation theory * and Lescano and Teubner’s
sectoral approach. ¥ It arises from the tension be-
tween system-wide harmonisation efforts and the au-
tonomous operation of sectoral regimes, each rein-
forcing divergence. ® In the context of the MFN prin-
ciple this fragmentation manifests in four practical di-
mensions:

e Conflicts between WTO rules and regional or
preferential trade agreements (RTAs, PTAs, FTAs).

e Collisions between the WTO legal order and the
European Union legal regime.

e MFN fragmentation stemming from States’
(wide) GATT carve-outs- such as the Enabling
Clause, the Security Exception and authorised re-
gional integration waivers as well as from contro-
versial invocation of safeguard measures.

e Divergent interpretative approaches by WTO dis-
pute-settlement bodies on complex MFN issues.

This paper further explores MFN fragmentation in
the sphere of international investment treaties, ques-
tioning whether an MFN clause in a,,basic” treaty may
import dispute-resolution provisions from parallel
agreements. The Anaklia Port Project arbitration ex-
emplifies this incoherence: an ICC tribunal upheld
Georgia’s termination of its contract with the Anaklia
Development Consortium without addressing any

12 see Cinnamon Pifion Carlarne, “Good Climate Governance:
Only a Fragmented System of International Law Away?,” Law
& Policy 30, no. 4 (2008): 456.

13 Anne Peters, “The Refinment of International Law: From Frag-
mentation to Regime Interaction and Politicization” Interna-
tional Journal of Constitutional Law 15, no. 3 (2017): 672-73.

14 See e.g., Tomer Broude, “Keep Calm and Carry On: Martti
Koskenniemi and the Fragmentation of International Law,” Re-
search Paper no. 10-13 (May 2013): 1 (the author contends
that Koskenniemi treats fragmentation just as he approaches
international law overall—highlighting its underlying political
dynamics while championing a formalist method grounded in
practical ethics).
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MFN breach, despite Georgia’s BIT practice guarantee-
ing equal treatment and arbitration access, thus de-
priving the Consortium of substantive MFN protec-
tion. The uncertain operation of sunset clauses — as il-
lustrated by Euroins v. Romania — intensifies this lack
of coherence.

This paper comprises five parts. Section 2 exam-
ines the doctrinal foundations of MFN treatment, trac-
ing its historical evolution, delineating its scope and
exceptions, and demonstrating how its operation var-
ies under WTO law and other legal frameworks. Sec-
tion 3 discusses MFN fragmentation in light of the
WTO jurisprudence. It reveals that this principle has
been interpreted — and at times limited — through dis-
parate readings of specialised exceptions and policy
objectives. From disputes over tariff preferences to
challenges invoking the security exception, WTO pan-
els and the Appellate Body have charted diverging
paths that test the uniformity and predictability of
MFN commitments. Section 4 adresses core MFN frag-
mentation manifestations in international investment
law and practice. The article concludes by proposing
legal and policy recommendations to harmonise MFN
clauses across trade and investment instruments and
to enhance legal certainty.

2 The Most-Favoured-Nation Principle in Interna-
tional Trade Law and its Fragmentation

2.1 Historical Evolution of the MFN Principle

The Most-Favoured-Nation (MFN) principle is one
of the oldest norms in international trade law, origi-

15 See Fischer-Lescano, Andreas, and Gunther Teubner. 2004.
“Regime-Collisions: The Vain Search for Legal Unity in the Frag-
mentation of Global Law.” Michigan Journal of International
Law 25 (4): 1008 (authors contend that, beyond the traditional
division of legal orders by nation-state, an overlay of sector-
specific fragmentation now characterizes global law).

16 For a discussion of the institutional separation between inter-
national trade law and investment law see generally Sungjoon
Cho and Jurgen Kurtz, “Convergence and Divergence in Inter-
national Economic Law and Politics,” European Journal of In-
ternational Law 29, no. 1 (2018): 170.
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nating in early bilateral treaties designed to secure eg-
uitable treatment and prevent discrimination. ¥’ Its
medieval roots are exemplified by European sover-
eigns and city-states, notably when Byzantine emper-
ors extended privileges to Genoa that Venice subse-
quently claimed without renegotiation. ' Early MFN
clauses typically protected merchants’ personal rights
— residence, property and security — and were often
granted unilaterally by Eastern rulers in favour of spe-
cific trading communities. °

Reciprocity entered MFN practice in the 1417
treaty between England and the Duke of Burgundy
and Count of Flanders, which guaranteed equal access
to ports for all contracting vessels. 2° The Treaty of
Westphalia and developments in the late fifteenth
century expanded MFN treatment from city-specific
favours to obligations owed to ,,any foreign state” sig-
naling a more robust commitment to non-discrimina-
tion. % In 1778, the Franco-American treaty intro-
duced a conditional MFN clause, linking privileges to
analogous concessions by third States — a form that
dominated European and American treaty practice un-
til the mid-nineteenth century. 2

The 1860 Cobden-Chevalier Treaty reinstated un-
conditional reciprocity alongside significant tariff re-
ductions, establishing a model that endured until the
disruptions of the First World War. 23 Despite setbacks
during the interwar period and the Second World War,
the post-1945 Bretton Woods system and the GATT

17" Joseph T. Koottakkara, “The Evolution and Impact of Most Fa-
voured Nation (MFN) and National Treatment Principles in In-
ternational Trade Law: A Comparative Analysis of Their Appli-
cation in WTO Agreements and Bilateral Investment Treaties,”
Indian Journal of Integrated Research in Law 5, no. 2 (2025):
670-71.

18 See See Angi Wang, “History of the MFN Clause in Interna-
tional Law,” in The Interpretation and Application of the Most-
Favored-Nation Clause in Investment Arbitration, ed. Anqi
Wang (Leiden: Brill, 2022), 5; Srutee Badu and Sanyukta
Saxena, “Most Favoured Nation (MFN) Treatment in Interna-
tional Investment Law,” International Journal of Mechanical
Engineering 7, no. 4 (2022): 52.

1% Wang, “History of the MFN Clause in International Law,” 6.

20 Angi Wang, “History of the MFN Clause in International Law,”
in The Interpretation and Application of the Most-Favored-Na-
tion Clause in Investment Arbitration, ed. Angi Wang (Leiden:
Brill, 2022), 6.

framework enshrined unconditional MF as a pillar of
modern trade law. *

In subsequent decades, the regimes of MFN treat-
ment, national treatment and broader non-discrimina-
tion crystallised into distinct yet interdependent doc-
trinal frameworks, each underpinned by its own legal
norms and institutional mechanisms. 2

2.2 Legal Scope of the MFN Principle and its Excep-
tions

The most-favoured-nation (MFN) clause finds its
seminal expression in article | (1) of the GATT 1994,
which provides:

With respect to customs duties and charges of
any kind imposed on or in connection with impor-
tation or exportation, or on the international
transfer of payments for imports or exports; with
respect to the method of levying such duties and
charges; with respect to all rules and formalities in
connection with importation and exportation; and
with respect to all matters referred to in para-
graphs 2 and 4 of Article Ill—any advantage, fa-
vour, privilege, or immunity granted by any con-
tracting party to any product originating in or des-
tined for any other country shall be accorded im-
mediately and unconditionally to the like product
originating in or destined for the territories of all
other contracting parties. %

21 bid.

22 |bid, 7-9; Srutee Badu and Sanyukta Saxena, “Most Favoured
Nation (MFN) Treatment in International Investment Law,” In-
ternational Journal of Mechanical Engineering 7, no. 4 (2022):
52.

23 Wang, “History of the MFN Clause in International Law,” 9.

2 Ibid, 10-11.

%5 See Vladimir M. Shumilov, “Updated Theoretical View on the
Principle of the Most Favored Nation in the Modern Interna-
tional Law Order,” Moscow Journal of International Law, no. 1
(2025): 9.

% See Peter Van den Bossche et al., The Law and Policy of the
World Trade Organization: Text, Cases and Materials, 4th ed.
[Cambridge: Cambridge University Press, 2022], 612; General
Agreement on Tariffs and Trade [GATT] 1994, art. |, para. 1.

93



Giorgi Chakhvadze

dg@stgdnomn bodosGomal gambscon 6/2025

This principle is further entrenched in a broad
spectrum of preferential trade agreements and bilat-
eral investment treaties, extending not only to trade
in goods but also to services — particularly maritime
services — as well as to regulatory measures such as
tariffs, licensing procedures and international taxa-
tion.

As doctrinal sources — including the Oxford Hand-
book on International Trade Law (2022) and leading
commentaries — have explained, the MFN obligation is
breached whenever State A grants State B’s products
any benefit that it does not extend on the same terms
to like products of all other WTO Members. 2’ The pri-
mary aim of the MFN rule is to secure nondiscrimina-
tory treatment among all trading partners. 28 Indeed,
over eighty percent of global merchandise trade is
conducted under MFN provisions, as stipulated by the
World Trade Organization. *°

The MFN obligation encompasses both de jure and
de facto discrimination. De jure discrimination occurs
when a State’s legislation, regulations or policies ex-
plicitly single out and treat identical foreign products
less favourably — for example, the prohibition of

27 Daniel Bethlehem, Donald McRae, Rodney Neufeld, and Isa-
belle Van Damme, The Oxford Handbook of International
Trade Law, 2nd ed. [Oxford: Oxford University Press, 2022],
441; Non-Discrimination Principle: MFN and National Treat-

in the GATT, 1994,” iPleaders, June 22, 2019,

https://blog.ipleaders.in/non-discrimination-principle-most-

ment

favoured-nation-mfn-and-national-treatment-in-the-general-
agreement-on-tariffs-and-trade-gatt-1994/.

28 See generally Davy Karkason, “The Impact of MFN Status on
International Investment Agreements,” Transnational Mat-
ters, July 3, 2024, https://www.transnationalmat-
ters.com/how-most-favored-nation-status-shapes-interna-
tional-investment-agreements/; Ministry of Economy, Trade
and Industry [Japan], “Most-Favoured-Nation Treatment Prin-
ciple,” 2016, 2025,
https://www.meti.go.jp/english/re-
port/data/2016WTO/pdf/02_02.pdf (the essence of MFN
treatment is non-discriminatory treatment by providing the

accessed August 7,

same conditions given to one Member to other Members);
Suzy H. Nikiema, “The Most-Favoured-Nation Clause in Invest-
ment Treaties,” 11SD Best Practices Series, February 2017, 21,
August 7, 2025, https://www.iisd.org/sys-
tem/files/publications/mfn-most-favoured-nation-clause-

accessed

best-practices-en.pdf (the aim of the MFN clause is to establish
the same rules of play for all foreign investors in competition
in a given country and to prevent any nationality-based distor-
tions).
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overtly discriminatory measures in article 4 of the
TRIPS agreement. 3° De facto discrimination, by con-
trast, arises when a facially neutral measure, in its
practical application and against the full backdrop, dis-
advantages imported products. 3!

Conceptually, MFN treatment comprises four con-
stitutive elements (see Chart 1: Constitutive Elements
of MFN Treatment). 32 At its core, the principle applies
to every trade-related measure, whether discrimina-
tory on its face or in its application, 3 and demands
that any advantage granted under MFN be extended
equally to like products. Drawing on WTO jurispru-
dence, Henrik Horn and Petros C. Mavroidis have con-
cluded that goods sharing the same tariff classification
are to be regarded as like products. 3 While no univer-
sally accepted definition of “likeness” exists and schol-
arly approaches vary, 3> Joost Pauwelyn rightly under-
scores that the pivotal question is how to identify de
facto discrimination —that is, whether formally neutral
laws or regulations nonetheless produce discrimina-
tory effects in practice against groups such as women,
racial minorities or foreign nationals. 3® Any benefits
conferred under the MFN obligation must be granted

2 International Chamber of Commerce, “Why the Most-Fa-
voured Nation Principle Matters for Business,” March 5, 2025,
accessed August 7, 2025, https://iccwbo.org/news-publica-
tions/policies-reports/why-the-most-favoured-nation-princi-
ple-matters-for-business/.

30 see Mulisa Mergo Bulto, “The Principle of Non-Discrimination
under WTO Regime: Analysis of Like Products in Focus,” Inno-
vations, no. 67 (December 2021): 992; Agreement on Trade-
Related Aspects of Intellectual Property Rights (Annex 1C of
the Marrakesh Agreement Establishing the World Trade Or-
ganization, April 15, 1994, entered into force January 1, 1995),
1869 U.N.T.S. 299, art. 4.

31 Mulisa Mergo Bulto, “The Principle of Non-Discrimination un-
der WTO Regime: Analysis of Like Products in Focus,” Innova-
tions, no. 67 (December 2021): 992.

32 0On the four constitutive elements of the MFN principle see:
Horn, Henrik, and Petros C. Mavroidis. “Non-Discrimination.”
IFN Policy Paper no. 18 (2007), 3.

3 Ibid.

34 Ibid.

35 See generally Yujie Cai and Greg Messenger, “Interpretation of
the Concept of ‘Likeness’ as Found in Article Ill GATT”, Aca-
demic Journal of Humanities and Social Sciences 6, no. 4
(2025): 109: 112.

36 Joost Pauwelyn, “The Unbearable Lightness of Likeness,” SSRN
Working Paper no. 2030940 (March 29, 2012): 4-5, 14-15.
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immediately and without conditions, thereby ensuring
that no WTO Member’s products receive less favoura-
ble treatment than those of any other. %’

Chart 1: Four Constitutive Elements of MFN Treat-
ment.

*All measures that
affect trade.

Scope of
Application

*Benefits must apply to

Like Products like products.

e Equal treatment of
products regardless of
their origin.

Origin
Neutrality

eAutomatic granting of
benefits without delay
or prerequisites.

Immediate and
Unconditional

To frame our analysis, it is necessary to summarise
the principal exceptions to the MFN obligation under
the GATT 1994 and the GATS. The most significant
carve-out to article I:1 of GATT 1994 is the ,,Enabling
Clause”, which authorises WTO Members to grant dif-
ferential and more favourable treatment to develop-
ing states without extending equivalent benefits to all
other Members. 3® Under paragraph 2(a), developed
Members may maintain preferential tariff arrange-
ments through Generalised System of Preferences

37 See Horn, Henrik, and Petros C. Mavroidis. “Non-Discrimina-

tion.” IFN Policy Paper no. 18 (2007), 3 (authors define “imme-
diately” as the obligation of an importing WTO Member to ex-
tend the benefit without any delay, and “unconditionally” as
the requirement that no additional criteria may be imposed
that have not already been applied to another beneficiary).
38 Ppeter Van den Bossche and Werner Zdouc, The Law and Policy
of the World Trade Organization: Text, Cases, and Materials,
5t ed. (Cambridge: Cambridge University Press, 2022), 628;
Stamberger, Jennifer L. “The Legality of Conditional Prefer-
ences to Developing Countries under the GATT Enabling
Clause”. Chicago Journal of International Law 4, no. 2 (2003):
607-608 (The WTO introduced the Enabling Clause to govern
how developed Members may assist in the economic advance-
ment of developing Members).

(GSP) schemes; paragraph 2(b) extends differential
treatment to non-tariff measures embodied in instru-
ments multilaterally negotiated under the Tokyo
Round Codes; paragraph 2(c) legitimises regional or
global arrangements among developing Members;
and paragraph 29(d) confers special and differential
treatment on least-developed states. %

Within the GATS framework, two salient devia-
tions from the MFN obligation emerge. First, the
waiver for service suppliers from least-developed
states is a narrowly tailored, time-limited exemption
permitting WTO Members to confer development-ori-
ented benefits — such as visa-fee waivers or extended-
stay permissions — exclusively on service suppliers
originating from least-developed Members. *° Second,
the Recognition Clause enables Members to accept
another Member’s educational qualifications, profes-
sional experience, licences, or certificates — either
through mutual agreement or unilaterally — without
triggering the MFN requirement. 4

Together, these exceptions exemplify a broader
trend of regulatory divergence within WTO disciplines,
manifesting in differences of substances, scope, carve-
outs, and enforcement mechanisms.

2.3 Legal Dimensions of MFN Fragmentation in In-
ternational Trade Law

International trade law, a branch of public interna-
tional law, has long been regarded as a coherent, rule-
based legal order. ** In recent years, however, the
global trend towards fragmentation has permeated

39 peter Van den Bossche and Werner Zdouc, The Law and Policy

of the World Trade Organization: Text, Cases, and Materials,

5th ed. (Cambridge: Cambridge University Press, 2022), 628.
40 Ibid, 649.
4 Ibid.
42 See generally Yong-Shik Lee, “’Unmaking’ of International
Trade Law?: A Crisis of the Rule-Based International Trading
System.” Journal of World Trade 59, no. 1 (2025): 1-22. For an
analysis of the concept of a rule-based international legal or-
der, see Julinda Begiraj, “The Rules-Based International Order:
Catalyst or Hurdle for International Law?,” British Institute of
International and Comparative Law blog, April 11, 2024,
https://www.biicl.org/blog/73/the-rules-based-international-
order-catalyst-or-hurdle-for-international-law.
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this field, undermining the uniformity of its substan-
tive norms and principles. One of the principal drivers
of this fragmentation is the enduring economic dispar-
ity between States, which largerly evolves outside the
agreed legal framework and, in turn, shapes both the
creation and interpretation of trade rules. ** As noted
above, fragmentation in international law denotes the
proliferation of specialised legal regimes or the emer-
gence of new normative sources beyond the tradi-
tional framework. ** This subsection examines two fac-
tors fostering MFN fragmentation: the divergence be-
tween WTO rules and other international instruments
—such as regional trade agreements (RTAs), preferen-
tial trade agreements (PTAs) and free trade agree-
ments (FTAs) — and the tensions between the WTO le-
gal order and the legal regime of the European Union.

This divergence is most apparent in the treatment
of the Most-Favoured-Nation (MFN) principle under
WTO law compared with its regulation with RTAs.
WTO law codifies the MFN principle as an uncondi-
tional multilateral obligation, enforced through a cen-
tralised dispute settlement mechanism, whereas RTAs
frequently adopt conditional iterations of the MFN ob-
ligation subject to regional carve-outs and resolve dis-
putes via investor-State arbitration. RTAs thus repre-
sent a distinct, non-classical form of fragmentation in
international trade law, functioning as autonomous
regimes governed by their own normative structures
and institutional logics. This form of fragmentation is
firmly entrenched in treaty law. Under article XXIV of
GATT 1994, an RTA may lawfully derogate from the
MFN obligation if two cumulative conditions are met:
a) the RTA must liberalise “substantially all the trade”
among its parties (article XXIV:5 (a)); and b) it must
not, on balance, increase trade barriers or accord
“more favourable treatment” to non-parties (article
XXIV:5(b) and article XXIV:8 (b)). *° Gabrielle Marceau
observes that a significant number of contemporary

43 See Vincent Doix, “Fragmented Regulation of Trade and EU

Customs Law” Global Trade and Customs Journal 20, no. 9
(2025): 615.

Anne Peters, “The Refinment of International Law: From Frag-
mentation to Regime Interaction and Politicization” Interna-
tional Journal of Constitutional Law 15, no. 3 (2017): 672-73
4> See Jong Bum Kim, Entrenchment of Regionalism: WTO Legal-
ity of MFN Clauses in Preferential Trade Agreements for Goods

and Services,” World Trade Review 13, no. 3 (2013): 443-470.
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RTAs incorporate substantive commitments mirroring
those found in the WTQ’s covered agreements. %
Moreover, these RTAs typically establish their own dis-
pute settlement procedures, enabling a Member to in-
itiate parallel proceedings under multiple mechanisms
for an identical set of rights and obligations (See Chart
2). ¥ Although well-crafted RTAs can promote tariff
liberalisation and sustained economic development by
ensuring that non-member trade is neither penalized
nor discriminated against, they are increasingly
viewed as contravening article | of GATT and exacer-
bating MFN fragmentation.

Chart 2: Fragmentation of the MFN: WTO law v.
RTAs.
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Another legal dimension of the fragmentation of
the Most-Favoured-Nation (MFN) principle in interna-
tional trade law arises from tensions between WTO
and EU trade regimes. Initially, the EU’s trade policy
was oriented towards liberalisation, but in response to
the “trade wars” of the Trump administration the Un-

4 Marceau, Gabrielle. 2015. “The Primacy of the WTO Dispute
Settlement”. QIL, Zoom-in 23: 5.

47 Ibid. See also: Marceau, Gabrielle, and Julian Wyatt. 2010.
“Dispute Settlement Regimes Intermingled: Regional Trade
Agreements and the WTO". Journal of International Dispute
Settlement 1 (1): 67-95.

48 Akbar Rasulov, Robin GeiR, and Meinhard Hilf, “Most-Fa-
voured-Nation Clause”, Max Planck Encyclopedias of Interna-
tional Law (MPIL) 2021, 12.
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ion adopted an increasingly protectionist stance, nota-
bly by imposing tariffs on certain US products. *° To-
day, the EU ranks among the most sophisticated archi-
tects of regional and bilateral trade agreements and
has progressively emerged as an autonomous legal or-
der. This evolution was confirmed by the European
Court of Justice (ECJ) in Portugal v. Council case, where
Portugal sought annulment of the Council’s decision to
conclude Memoranda of Understanding with Pakistan
and India on textile market-access arrangements, on
the ground that it conflicted with WTO rules and foun-
dational principles. *° The court ruled that it may only
subject Community measures to scrutiny under WTO
law if the Union expressly intends to implement a spe-
cific WTO obligation or if the measure explicitly refers
to WTO provisions. ** Because the decision in question
simply approved the negotiated Memoranda without
meeting either criterion, it fell outside the Court’s re-
mit to review it against WTO disciplines. °2 On the in-
terplay between WTO and EU law, the ECJ] made it
clear, by virtue of their distinct purpose and architec-
ture, WTO agreements do not as a rule from part of
the legal framework against which EU measures are
judged. In the courts words:

It follows from all those considerations that, hav-

ing regard to their nature and structure, the WTO
agreements are not in principle among the rules in
the light of which the Court is to review the legality of
measures adopted by the Community institutions. >3

The emergence of EU law as an autonomous legal
order, distinct from WTO law, is particularly evident in
its treatment of the MFN principle, as illustrated by
the EU’s conclusion of over forty preferential trade

42 Oriol Costa, Eduard Soler i lecha, and Martijn C. Vlaskamp, EU
Foreign Policy in a Fragmenting International Order (London:
Palgrave Macmillan, 2025), 28-36.

%0 See Robert Schiitze, ‘Case summaries’ (European Union Law,
accessed 12 August 2025) <https://european-union-
law.schutze.eu/revisions/case-summaries/page/2/>.

51 Ibid.

52 Ibid.

53 Portugal v. Council, Judgment of the Court, Case C-149/96, 23
November 1999, paragraph 47. https://eur-lex.europa.eu/le-
gal-content/EN/TXT/PDF/?uri=CELEX:61996CJ0149

54 See Caroline Bertram and Hermine van Copponole, “Strength-
ening the Paris Ageement through Trade? The Potential and
Limitations of EU Preferential Trade Agreements for Climate
Governance”, in International Environmental Agreements:

agreements with more than seventy States. >* Scholars
increasingly regard preferential trade agreements
(PTAs) as principal catalysts for the fragmentation of
the once-coherent WTO framework. As Mavroidis,
Horn and Sapir observe:

A central issue in the policy debate concerning
PTAs has been whether they support or hinder multi-
lateral trade liberalisation. This issue has received a
new twist during the last decade, because of the
common claim that these agreements are no longer
about deeper integration in areas where the multilat-
eral system already provides a degree of integration
but are instead mainly to be seen as ventures into
new policy areas. >°

A salient feature of the new-generation preferen-
tial trade agreements (PTAs) is the inclusion of so-
called MFN-plus provisions, which lock in and extend
any future liberalisation granted to third states. These
new-generation PTAs have accordingly been classified
into two categories: “WTO-plus” agreements, which
concern themselves with issues under the current
mandate of the WTO but go beyond multilateral obli-
gations (such as deeper tariff cuts); and “WTO-Extra”
agreements, which extend beyond existing WTO com-
mitments to cover areas like investment, regulation
and labour standards not governed by the multilateral
system. °® Under article | of GATT 1994 and article Il of
GATS, WTO Members are obliged to extend any con-
cession unconditionally to all other Members. Modern
EU PTAs, however, increasingly incorporate “MFN-
plus” clauses, which require parties to extend to their
existing free trade agreement (FTA) partners any more
favourable treatment subsequently granted to third

Politics, Law and Economics, ed. Agni Kalfagianni (Cham:
Springer, 2024), 590.

% Horn, Henrik, Petros C. Mavroisis and André Sapir. 2009. Be-
yond the WTO? An Anatomy of EU and US Preferential Trade
Agreements. Bruegel Blueprint 7. Brussels: Bruegel, 29.
https://www.bruegel.org/system/files/wp_attach-
ments/bp_trade_jan09.pdf

56 Hartwell, Christopher. 2015. Cross-cutting Effects of the EU's
Preferential Trade Agreements (PTAs) on Developing Econo-
mies. Directorate-General for External Policies, Policy Depart-
ment (European parliament), PE 549 047 EN. Brussels: Euro-
pean Parliament, 4. https://www.europarl.europa.eu/Reg-
Data/etudes/STUD/2015/549047/EXPO_STU(2015)549047_E
N.pdf
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states. Such provisions generate tension with the re-
gional-trade-agreement exception to the MFN obliga-
tion under article XXIV of GATT and article V of GATS,
thereby introducing an additional layer of discrimina-
tory treatment across overlapping regimes.

EU FTAs likewise contain MFN-plus clauses, trans-
forming what was once a single WTO obligation into
series of treaty-specific commitments and thus con-
tributing to the fragmentation of the MFN principle
across multilateral and EU trade-law regimes. In prac-
tice, FTAs enable their parties to reduce tariffs below
WTOQO’s baseline levels, without the obligation to ex-
tend such preferential treatment to all other WTO
member states. >’ Julia Magntorn observes that these
clauses serve as safeguards against the “erosion” of
preferences and their scope varies from one FTAto an-
other. As she explains:

The EU has included MFN clauses in a number of
its own free trade agreements (FTAs). As we will see,
the scope of these MFN clauses varies between
agreements. In their most comprehensive form, they
apply to different circumstances from their WTO
equivalents; they act as safeguards to ensure that
preferences granted in one trade agreement are not
eroded by one of the parties subsequently granting
better treatment to another country in a future trade
agreement. In such cases, the MFN clauses stipulate
that any further preferences granted in a future trade

57 Maria Panezzi, The WTO and the Spaghetti Bow! of Free Trade
Agreements: Four Proposals for Moving Forward, Policy Brief
No. 87 (September  2016), 2,
gionline.org/static/documents/pb_no.87.pdf.

8 Julia Magntorn, “Most Favoured Nation Clauses in EU Trade
Agreements: One More Hurdle for UK Negotiators,” UKTPO
Briefing Paper 25 (University of Sussex, November 2018): 2,
https://blogs.sussex.ac.uk/uktpo/files/2018/11/Briefing-pa-
per-25-interactivel.pdf

%9 See World Trade Organization, Regional Trade Agreements Da-
tabase (accessed August 12, 2025),
https://rtais.wto.org/Ul/charts.aspx.

60 See World Bank, Global Preferential Trade Agreements Data-
base (accessed August 12, 2025),
https://wits.worldbank.org/gptad/trade_database.html.

61 See International Economics, Key FTAs to Look Out for in 2025,

https://www.ci-

April 4, 2025, https://tradeeconomics.com/key-ftas-to-look-
out-for-in-2025/.

62 Marek Belka and Michat Kapa, EU Free Trade Agreements: Out-
look and the Way Forward, FEPS Europe, January 2024, 94,

98

agreement must also be extended to the parties of
the original agreement. °®

In conclusion, by the end of 2025 its projected that
some 620 RTAs, 2 over 330 PTAs ® and in excess of
500 FTAs 5! will be in force. As regards the EU, it has
concluded over 41 FTAs covering 72 partner states 2
and adopted non-reciprocal PTAs with 80 distinct part-
ners and is party to 58 WTO-notified RTAs in force. &
Such a proliferation confirms that these instruments
have become the norm rather than the exception en-
visaged by WTO law. ® Yet the international commu-
nity’s endeavor to negotiate a binding multilateral
treaty with coherent, universally applicable guidelines
remains protracted.

In 1978 the International Law Commission final-
ised draft articles on the most-favoured-nation clause
and urged the United Nations General Assembly to
convene a diplomatic conference. % No such confer-
ence was ever held, and the proposed treaty failed to
materialise. ®© Since then, the legal and practical con-
text in which MFN clauses operate has been funda-
mentally reshaped — largerly by the surge of interna-
tional investment agreements. ® In 2015 the ILC's
Study Group on the Most-Favoured-Nation Clause
published its report focusing predominantly on inter-
pretative questions and offering minimal substantive
recommendations.

https://feps-europe.eu/wp-content/uploads/2024/01/11.-
EU-free-trade-agreements.-Outlook-and-the-way-forward.pdf

63 See World Trade Organization, «Preferential Trade Arrange-

ments Database: PTAs by country-European Union,” accessed

August 12, 2025; World Trade organization, “Regional Trade

Agreements Database: RTAs in force — European Union”.

64 Maria Panezzi, The WTO and the Spaghetti Bow! of Free Trade
Agreements: Four Proposals for Moving Forward, Policy Brief
No. 87 (September  2016), 2, https://www.ci-
gionline.org/static/documents/pb_no.87.pdf.

65 Simon Batifort and J Benton Heath, ‘The New Debate on the
Interpretation of MFN Clauses in Investment Treaties: Putting
the Brakes on Multilateralization’ (2017) 111 AJIL 873, 885
<https://icsid.worldbank.org/sites/default/files/parties_pub-
lications/C8394/Claimants%27%20documents/CL%20-
%20Exhibits/CL-0320.pdf> accessed 8 August 2025.

6 Ibid.

57 Ibid.

68 See Rasulov, Akbar, Robin Gei and Meinhard Hilf, ‘Most-Fa-
voured-Nation Clause’ (February 2021) Max Planck Encyclope-
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The resulting ,,spaghtetti bow!” of overlapping
commitments underscores the urgent need for sys-
tematic legal reform within both the WTO framework
and the wider public international law order if the
rule-based system is to be sustained with clarity and
coherence.

3 Fragmentation of the MFN Principle in WTO Ju-
risprudence

3.1 Introduction

The MFN obligation under GATT article | stands as
a foundational pillar of the multilateral trading system
Yet a survey of WTO case law reveals that this principle
has been interpreted — and at times limited — through
disparate readings of specialized exceptions and policy
objectives. From disputes over tariff preferences to
challenges invoking the security exception, WTO pan-
els and the Appellate Body have charted divering
paths that test the uniformity and predictability of
MFN commitments.

3.2 EC- Bananas - How the WTO Challenged the
EU’s Banana Import Regime?

In the EC — Bananas dispute, Latin American States
and the United States challenged the European Un-
ion’s preferential treatment of banana imports from
ACP countries. ®° In 1997, the WTO Appellate Body
found that the EU’s banana import regime violated
provisions of both GATT and GATS, and subsequent EU
reforms in 1999 were also deemed inconsistent under
Article 21.5 of the DSU.”° The Dispute Settlement Body
authorised retaliatory measures by the United States,
including the suspension of obligations under GATS

dia of Public International Law <https://opil.ouplaw.com/dis-
play/10.1093/law:epil /9780199231690/law-9780199231690-
e1539> accessed 8 August 2025.

L P Anufrieva (ed), WTO Law: Theory and Practice of Applica-
tion (NORMA/INFRA-M, Moscow 2016) 495.

70 Ipid.

L Ibid.

72 Ibid.

73 Ibid.

74

69

See Katharina Kunze, Solving EC-Bananas: The WTO Dispute
Settlement Mechanism and Developing Countries (WHUMLB
Thesis 2009) 9-16.

and TRIPS. 7 The EU agreed in 2001 to phase out non-
tariff restrictions by 2006 while retaining tariff prefer-
ences, leading to a temporary suspension of retalia-
tory actions; however, its 2005 regime was again
found non-compliant in 2008. 2 A final resolution was
reached in 2009 through a “historic agreement” with
11 Latin American states, culminating in the EU’s com-
mitment to a unified tariff and the formal closure of
the case in 2012. 73 This case clearly illustrates how
EU’s preferentialism, justified by political considera-
tions, affects WTQO’s fundamental MFN principle. 74

3.3 EC-Tariff Preferences: A WTO-EU Legal Conver-
gence and the Erosion of the MFN’s Enabling Clause
Exception

The EC-Tariff Preferences dispute arose when India
challenged the European Communities’ Drug Arrange-
ments for conferring enhanced tariff preferences se-
lectively on states combating illicit drug production,
thereby undermining the principle of non-discrimina-
tion. 7° In this dispute, the European Communities ap-
pealed the Panel’s first-instance finding that devel-
oped Members were required to extend identical tariff
preferences to all developing Members under Gener-
alised System of Preferences schemes. ¢ Primarily re-
lying on article 3 (c) of the Enabling Clause, the WTO
Appelate Body (WTO AB) held that the non-discrimi-
nation requirement does not preclude developed
Members from granting differential tariff preferences
to products originating in various GSP beneficiaries in
light of their distinct development, financial, and trade
needs. ”’

The WTO AB’s endorsement of the EU’s drug-ar-
rangements policy effectively undermines the WTQO's
Enabling Clause exception, since there is no evidence

7> See Michael McKenzie, “Case Note: European Communities —

Conditions for the Granting of Tariff Preferencs to Developing
Countries,” Melbourne Journal of International Law 6, no. 1
(2005): 2.

76 Ibid.

77 Ibid, 2, see also: Franz Christian Ebert “Between Political Good-
will and WTO-Law: Human Rights Conditionality in the Com-
munity’s New Scheme of generalized Tariff Preferences (GSP),”
Zentrum fir Europdische Rechtspolitik, Universitdt Bremen,
Bremen, 2009, 6-7.
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that the GSP was intended to permit such differen-
tiation, nor is there any clear legal basis for it in the
text of the Enabling Clause. 78

The AB’s reasoning was flawed in part because,
when interpreting “non-discriminatory”, it applied the
Vienna Convention on the Law of Treaties (VCLT) inter-
pretative methods in isolation. Let us therefore briefly
outline the sequence of the AB’s interpretative meth-
odology in this case. The AB’s primary observation was
that the term “discriminate” is ambigious, capable of
either neutral or negative meaning. ”° It adopted a re-
strictive interpretation of “non-discriminatory”
through contextual readings of paragraphs 2 (a), 2 (d)
and 3 (c) of the Enabling Clause and the relevant
UNCTAD instruments. & In assessing the object and
purpose of the term “non-discriminatory”, the WTO
AB placed disproportionate emphasis on the WTQ'’s
general liberalisation objectives rather than on the
specific remit of the Enabling Clause within the WTO
law. 8 Furthermore, the travaux préparatoires were
treated not as supplementary but as primary evi-
dence; for example, when interpreting the term “de-
veloping country”, the WTO AB relied principally on
the 1971 Waiver Decision, which indicated that the
term did not encompass all developing states. &

Accordingly, despite employing both primary and
supplementary interpretative tools under the VCLT —
namely textual interpretation, contextual analysis and
travaux préparatoires —the WTO AB failed to integrate
these elements into a holistic interpretative approach,
resulting in an unduly restrictive reading of the Ena-
bling Clause exception (See Chart 3: Interpretative
flow of the WTO AB in the EC-Preferences Case).

78 Ibid, 22.
72 See European Communities — Conditions for the Granting of
Tariff Preferences to Developing Countries, WT/DS246/AB/R
(WTO Appelate Body 7 April 2004), paragraph 135.

80 bid, paras. 135-138.

81 |bid, paragraph 138.

82 |bid, paragraph 63.
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Chart 3: Interpretative flow of the WTO AB in the
EC-Preferences Case.
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3.4 Between Safeguards and Security: WTO’s En-

forcement of Article 1:1 in US Steel & Aluminium
Measures

On 5 April 2018, China requested consultations
with the United States over new Section 232 duties on
steel and aluminium, alleging breaches of the most-fa-
voured-nation obligation under article I:1 of the GATT
1994 alongside claims under the Safeguards Agree-
ment and various GATT provisions. & The panel found
that the United States breached its bound tariff com-
mitments under article Il:1 and, crucially, that exemp-
tions for certain trading partners violated the MFN
principle in article I:1 of the GATT 1994. 8 Turning to
the Safeguards Agreement, the panel held that those
duties were “sought, taken or maintained pursuant to
article XXI” of the GATT 1994 and thus fell outside the
scope of the Agreement on afeguards under article
11.1(c). ® The United State’s invocation of the security
exception in article XXI (b)(iii) prompted an assess-
ment by the panel, which concluded that the
measures were not taken “in time of war or other
emergency in international relations” and therefore
could not be justified on security grounds.

Although the WTO dismissed both the security ex-
ception and the safeguard measures and reaffirmed
the primacy of the MFN principle, its ruling has gener-
ated significant controversy in international legal

8  World Trade Organization, “DS544: United States — Certain
Measures on Steel and Aluminium products,” January 26,

2023, https://copilot.microsoft.com/chats/aNrARJLUJYN-
kHM5eWwYB6.

8 Ibid.

8 Ibid.
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scholarship, inter alia signaling disagreement over the
tension between States’ wide discretion and WTO law
in this context. Some authors argue that Section 232
duties meet the core elements of a safeguard because
they suspend or modify U.S. tariff concessions and are
designed to “prevent or remedy serious injury to the
Member’s domestic industry caused or threatened by
increased imports of the subject product”. & They in-
voke the “objective feature of measure”test from In-
donesia — Iron or Steel Products to show that the du-
ties’ design and operation (investigations, findings of
threat, and tariff imposition) mirror classic safeguard
steps. &
In my view, this case suggests that the WTO panel
did not apply the holistic and systemic interpretive
methods required by articles 31 (1) and 31 (3) (c) of
the Vienna Convention on the Law of Treaties. Article
31 (1) mandates that every treaty be read, inter alia,
in light of its context and its object and purpose, 88
while article 31 (3) (c) provides that, in interpreting an
international treaty, any relevant rules of international
law applicable between the parties must be taken into
account, ® which conceptually include prior WTO ju-
risprudence. While there is no absolute rule in the
case-law of the WTO to follow previous WTO prior
judgments, authors increasingly push towards con-
sistent precedent-guided interpretation across dis-
putes. As note by Mads Andenas and Johann Ruben
Leiss:
Art. 38(1)(d) ICJ Statute offers a basic communica-
tive framework for the “production of communitarian
semantics” that allows for the development of an in-
ternational judicial system. Lit. (d) “obliges” interna-
tional courts and tribunals, as a general rule, to take
into account the jurisprudence of other judicial bod-
ies when determining international law under the

principal sources (lit. (a)-(c)). *©

8 Michiru Ishihara and Hiroaki Chiba-Okabe, “Rethinking United
States — Certain Measures on Steel and Aluminium Products:
Rebalancing Should Be Allowed for the Section 232 Measures,”
Penn State Journal of Law & International Affairs 12, no. 2
(2024):90.

87 Ibid, 87-90.

88 See Vienna Convention on the Law of Treaties, article 31 (1).

8 Ibid, article 31 (3) (c).

The ,,scanty” interpretation approach of the WTO
panel resulted in its absolute abrogation of the fact
that some measures may have a dual purposes, that
is, be safeguard measures and security exception
clauses. !

Chart 4: Interpretative flow of the WTO Panel in
the United States — Certain Measures on Steel and Al-
uminium products

Additional Duties imposed on imports of
steel and aluminium

Safeguard measure?

Evaluation of their nature . .
Evaluation of their nature
under the Safeguard _ _
under Security Exception

Agreement Provisions

NOTE: Panel does not consider dual purpose
measures. %

3.5 Methodological Challenge of Interpreting Se-
curity Exception and it’'s Impact on Future

MFN/Security Exception Clashes

In the landmark Russia-Traffic in Transit Case,
Ukraine contested Russia’s 2014-2016 transit re-
strictions shipments from Ukraine to Central Asian
States through Belarus-Russia only, imposing derogari-
ons for certain goods, and barring veterinary and plant
products via Belarus — as breaches of GATT article V

%  Andenas, Mads, and Johann Ruben Leiss. “The Systemic Rele-
vance of ‘Judicial Decisions’ in Article 38 of the ICJ Statute.”
ZaoRV 77 (2017): 908.

%1 Ibid.

92 See Michiru Ishihara and Hiroaki Chiba-Okabe, “Rethinking
United States — Certain Measures on Steel and Aluminium
Products: Rebalancing Should Be Allowed for the Section 232
Measures,” Penn State Journal of Law & International Affairs
12, no. 2 (2024): 87.

101



Giorgi Chakhvadze

dg@stgdnomn bodosGomal gambscon 6/2025

and X and Russia’s Accession commitments. ° Russia
invoked the article XXI (b) (iii) security exception, argu-
ing an “emergency in international relations” justified
its measures and insisting the exception is entirely
self-judging. % The WTO Panel held that article XXI (b)
is justiciable: while Members may unilaterally deter-
mine necessity, the DSB can objectively review
whether a qualifying emergency exists and whether
security interests are articulated and invoked in good
faith. > Applying its two step-step test, the Panel
found the Ukraine crisis met the emergency threshold,
that Russia sufficiently defined its essential security in-
terests, and that the transit measures were peausibly
linked to protecting those interests. °® Accordingly, the
Panel concluded Russia lawfully invoked article XXI (b)
(iii) and that its transit measures were exempt from
GATT obligations; Ukraine did not appeal rendering
the decision final. %7

Although the Russia —Measures Concerning Traffic
in Transit case does not concern a potential violation
of the Most-Favoured-Nation (MFN) principle under
GATT 1994, this paper contends that it exposes a fun-
damental deviation from the WTO's security excep-
tion jurisprudence and may create a negative prece-
dent on future MFN/security exception disputes. It is
particularly noteworthy that, in WTO jurisprudence,
security-exception disputes typically unfold in two
stages: first to determine whether a primary obliga-
tion has been breached; and second, to assess
whether that breach may be justified under the excep-
tion. %8 In the present case, the WTO panel effectively

93 See Lode Van Den Hende, Eric White, Lukas Maly. “Landmark
ruling on the WTO national security exception”. HERBERT
SMITH FREEHILS KRAMER. 7 June 2019.
https://www.hsfkramer.com/insights/2019-06/landmark-rul-
ing-on-the-wto-national-security-exception; Russia-Trafiif in

WTO: https://www.wto.org/eng-
lish/tratop_e/dispu_e/disp_settlement_cbt_e/signin_e.htm

% Ibid.

% Ibid.

% Ibid.

7 Ibid.

%8 Viktoriaa Lapa, “The WTO Panel Report in Russia — Traffic in
Transit: Cutting the Gordian Knot of the GATT Security Excep-

QIL-QDI, May 12, 2020, 10, https://www.qil-

qdi.org/the-wto-panel-report-in-russia-traffic-in-transit-cut-

ting-the-gordian-knot-of-the-gatt-security-exception/

transit case.

tion?’,

102

inverted the customary methodology by commencing
its analysis with an enquiry whether the Russian
measures could be justified under article XXI of the
GATT, without first determining that they breached
the primary obligation set out in article V (freedom of
transit). % In the second part of its report, the Panel
addresses substantive allegations of violation. 1% In-
terestingly, the panel applied too-low standard of
proof with regard to the identification of the situation
of emergency in international relations to justify Rus-
sia’s compliance with the requirements under GATT
article XXI. 1°2 P. Crivelly and M. Pinchis-Paulsen rightly
note that actually ,,the panel’s assessment suggested
an evidentiary burden far below an overly demanding
one”. 102

In light of the anticipated rise of Most-Favoured-
Nation and security-exception claims in WTO jurispru-
dence, this controversial decision — not only adverse
to Ukraine but also departing from established WTO
standard of review and the traditional treaty-interpre-
tation methodology under the VCLT — raises serious
concerns about doctrinal consistency.

Reviewing potential justification of Rus-

sia’s measures under GATT article XXI

Assessing potential violations.

Chart 5: WTO Panel’s “reversed” interpretative
103

approach in Russia-Traffic in Transit Case
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Settlement and Case Law Project, forthcoming World Trade
Review 2021,9.

103 See: Viktoriaa Lapa, “The WTO Panel Report in Russia — Traffic
in Transit: Cutting the Gordian Knot of the GATT Security Ex-
ception?’, QIL-QDI, May 12, 2020, 11-12, https://www.qil-
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4 Fragmentation Challenges of Most-Favoured-
Nation Clauses in International Investment Disputes

4.1 Introduction

In a landscape characterised by more than 2 700 bi-
lateral investment treaties concluded among various
States the international investment regime resembles
a fragmented mosaic in which legal matters are rarely
straightforward. 1° This proliferation of overlapping
obligations and divergent treaty formulations compli-
cates the application of Most-Favoured-Nation (MFN)
clauses, undermining the prospect of a coherent and
harmonised legal framework across jurisdictions. %

Schill observes that the bilateral configuration of
investment treaties gives rise to a disorganised corpus
of norms governing cross-border investments, result-
ing in varying standards of protection contigent upon
both the investor’s nationality and the host State of
the investment. 1%

Although the expansion of BITs constitutes a posi-
tive step towards broader investor protection, it im-
poses practical limitations on the effective enforce-
ment of the MFN principle. These limitations include,
inter alia, ambigious treaty language, variations in host
State investment and political climates, and the oper-
ation of sunset clauses. Fragmentation of MFN appli-
cation is further exacerbated by the emerging practice
of importing dispute-resolution provisions from paral-
lel instruments. Additional incoherence arises from
the uncertain effect of sunset clauses, as illustrated by
the Euroins v. Romania decision.

104 See Stephanie L Parker, ‘A BIT at a Time: The Proper Extension
of the MFN Clause to Dispute Settlement Provisions in Bilateral
Investment Treaties’ (2012) 2(1) The Arbitration Brief 31.

105 1pid.

106 Stephan W Schill, ‘Multilateralizing Investment Treaties
Through Most-Favored-Nation Clauses’ (2009) 27 Berkeley J
Int’l L, 499.

107 Catharine Titi. ,,Most-Favoured-Nation Treatment: Survival

Clauses and Reform of International Investment Law”. Journal

of International Arbitration, Volume 33, No. 5 (2016): 439.

108 See Marc Jacob, ‘Investments, Bilateral Treaties’ (June 2014)

Max Planck Encyclopedia of Public International Law

https://opil.ou-

plaw.com/view/10.1093/law:epil/9780199231690/law-
9780199231690-e1061. See also: Peter Muchlinski, Multina-

tional Enterprises and the Law (2nd edn, Oxford University

In summary, this section addresses two principal
questions concerning MFN fragmentation in interna-
tional investment law:

1. Whether an MFN clause in an initial treaty may
be invoked to import dispute-resolution mechanisms
from parallel agreements — a question the Anaklia Port
Project arbitration highlights as especially contentious
when the primary treaty is silent, yet State’s practice
under the BIT’s expressly authorises such incorpora-
tion.

2. If a BIT (Treaty A) is terminated but its survival
clause preserves investor protections for a specified
period (for example, ten years), whether an MFN
clause in Treaty A can be invoked during that survival
period to import a longer survival or sunset clause
from another treaty (Treaty B). 17

4.2 The ICSID Divide: Divergent Interpetations of
MFN Clauses

In scholarly literature, a Bilateral Investment Treaty
(BIT) is generally defined as a reciprocal agreement be-
tween two sovereign States that creates binding obli-
gations under public international law to promote and
protect investments made by investors of one State
(the home State) in the territory of the other (the host
State). 1% Within the context of MFN provisions, BITs
have traditionally been regarded as instruments that
facilitate the harmonisation of substantive standards
and foster multilateral cooperation. 1% Nonetheless,

Press 2007) ch 5; Caroline Henckels, ‘Most-Favoured-Nation
Treatment in Investment Arbitration: Procedural Implications
and Substantive Standards’ (2013) 28(1) ICSID Rev—Foreign
Investment Law Journal 88; August Reinisch, ‘Expropriation’ in
Peter Muchlinski, Federico Ortino and Christoph Schreuer
(eds), The Oxford Handbook of International Investment Law
(Oxford University Press 2008) ch 11; United Nations Confer-
ence on Trade and Development, World Investment Report
2023: Investing in Sustainable Recovery (United Nations 2023)
<https://unctad.org/system/files/official-docu-
ment/wir2023_en.pdf> accessed 4 August 2025.

109 See Stephan W Schill, ‘Multilateralizing Investment Treaties
Through Most-Favored-Nation Clauses’ (2009) 27 Berkeley J
Int’l L 568.
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this article adopts a cautious stance, critically examin-
ing the inherent limitations of MFN clauses and the di-
vergent approaches adopted by arbitral tribunals.

Although the landmark decision in Maffezini v
Spain is often credited with advancing multilateralism
and harmonisation within the international invest-
ment law regime, it nonetheless falls short of articu-
lating that impact with precision. 1'% By contrast, other
ICSID tribunals — most notably in Plama Consortium
Ltd V Republic of Bulgaria — have not categorically re-
fused to extend MFN treatment to dispute-settlement
provisions, thereby highlighting the absence of con-
sistency in arbitral practice. Specifically, in this case,
the ICSID tribunal held that:

It is not clear whether the ordinary meaning of
the term "treatment" in the MFN provision of the BIT
includes or excludes dispute settlement provisions
contained in other BITs to which Bulgaria is a Con-
tracting Party. Inclusion or exclusion may or may not
satisfy the ejusdem generis principle (i.e., when a
general word or phrase follows a list of specifics, the
general word or phrase will be interpreted to include
only items of the same type as those listed), but as it
will be seen below, it is not relevant to address that
question. 111

Moreover, the arbitral awards in Siemens A.G. v
Argentine Republic, Gas Natural SDG S.A. v Argentine
Republic and Impregilo S.p.A. v Argentine Republic
have further deepened this doctrinal divide by, inter
alia, expressly extending MFN clauses to encompass
dispute-resolution mechanisms. *? In Garanti Koza v
Turkmenistan case, a UK-incorporated company, filed
an ICSID arbitration claim against Turkmenistan under
the UK-Turkmenistan BIT, alleging that Turkmenistan’s
amendments to its highway-construction contracts
and attempts to confiscate its assets breached the
treaty. 113 Turkmenistan objected to the tribunal’s ju-

10 Jpid, 497-569.

111 see Plama Consortium Ltd v Republic of Bulgaria (ICSID Case
No ARB/03/24) Decision on Jurisdiction (8 February 2005),
paragraph 189.

12 See Stephanie L Parker, ‘A BIT at a Time: The Proper Extension
of the MFN Clause to Dispute Settlement Provisions in Bilateral
Investment Treaties’ (2012) 2(1) The Arbitration Brief 37, 40,
41.
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risdiction on the ground that the BIT contained no con-
sent to ICSID arbitration and that such consent could
not be “created by operation of the MFN clause. 1%*
The ribunal held that article 8 (1) of the BIT established
general consent to international arbitration and that
the explicit MFN clause in article 3 permitted Garanti
Koza to import Turkmenistan’s consent to ICSID arbi-
tration from the Switzerland Turkmenistan BIT. '*° In-
terestingly, a majority of the tribunal thus allowed the
claimant to import a more favourable arbitration fo-
rum, while the dissent argued this undermined the
consent requirement fundamental to international ad-
judication.

ICSID tribunals have thus oscillated between the
expansive incorporation of cross-treaty dispute-settle-
ment provisions in Maffezini and the categorical re-
fusal in Plama a divergence magnified by the incon-
sistent awards in Siemens, Gas natural, Impregilo and
Garanti Koza v Turkmenistan. This doctrinal disarray
exposes an inherent ambiguity in BIT MFN provisions,
which investors may exploit as a springboard for fo-

rum shopping.

4.3 Anaklia Port Project case and MFN importa-
tion

This subsection examines whether an MFN clause
in the primary treaty may be invoked to import dis-
pute-resolution mechanisms from parallel agree-
ments when the principal instrument is silent, in light
of State practice under other bilateral investment
treaties that expressly authorises such incorporation
given the host State’s challenging political and eco-
nomic climate and ICC tribunal’s controversial award.
In this context, the proceedings before the Interna-
tional Court of Arbitration of the ICC in the Anaklia
Port Project are adopted as a case study.

113 See Eric De Brabandere, “Importing Consent to ICSID Arbitra-
tion? A Critical Appraisal of Garanti Koza v. Turkmenistan,” In-
ternational Institute for Sustainable Development, may 14,
2014, https://www.iisd.org/itn/2014/05/14/importing-con-
sent-to-icsid-arbitration-a-critical-appraisal-of-garanti-koza-v-
turkmenistan/

14 bid.

15 bid.

16 pid.
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The Anaklia Port project dates back to the 20th
century. 7 In 2014, Georgia’s government formed a
commission to evaluate proposals for a deep-sea port
in Anaklia. By 2015, two candidates were selected: a
consortium led by Temur Karchava and the Anaklia De-
velopment Consortium (ADC) founded by Mamuka
Khazaradze of TBC Bank. '*¥ In October 2017, ADC re-
ceived approval to begin construction, officially
launched in December with government officials pre-
sent. 1% In mid-2018, Prime Minister Kvirikashvili re-
signed, and shortly after, prosecutors investigated
Khazaradze and Badri Japaridze for alleged financial
misconduct. ° They were charged in June 2019 and
resigned from ADC’s board. %! In January 2020, the
government terminated its contract with ADC, which
had invested $75 million and filed for arbitration with
the ICC. 122 In July 2024, the international court of ar-
bitration of the international chamber of commerce
(ICC) ruled the termination lawful. The decision re-
mains confidential, with only the outcome and party
positions disclosed. 1% Although the ICC upheld the
Georgian government’s submissions, it is essential for
our analysis to situate the Anaklia Project case within
the broader framework of international investment
law to determine whether the government’s con-
duct—and the prevailing political and economic cli-
mate in Georgia—breached the MFN principle.

In essence, mirroring international trade law, the
MFN principle in investment treaties precludes any
discrimination against an investor of a contracting

1

[

7 L. Khutsiberidze. The Unrealized Anaklia Port Project — Strate-
gic Importance and Challenges. Research Institute Gnomon
Wise. Thilisi. 2025. pp. 1-18.

118 pid..

119 1pid.

120 pjd.

121 pijd.

122 1pjd.

123 pijd.

124 See Alperen Afsin Gozliigdl. ,, The Applicability to Dispute Set-
tlement of Most Favoured Nation Clauses in International In-
vestment Agreements”, (2018) 3(1) Cambridge Law Review, p.
174.

125 See e.g., Mark Mangan, Substantive Protections: MFN. Global

Arbitration Review. 21 December 2023: https://globalarbitra-

State by according more favourable treatment to in-
vestors of another State. 1% It is widely accepted in in-
ternational legal scholarship that the MFN principle in
international investment law encompasses both sub-
stantive and procedural aspects. Although the precise
ambit of these rights is contested, it is theoretically
presumed that the substantive dimension encom-
passes fair and equitable treatment, full protection
and security, umbrella clauses and just compensation,
whereas the procedural dimension of the MFN princi-
ple in international investment law extends to dis-
pute.-resolution arranegements. 2°

It should be noted that Georgia’s bilateral invest-
ment treaties and its practice in the sphere of interna-
tional investment protection generally adhere to both
substantive and procedural dimensions of the MFN
principle. For instance, article 3 of the Agreement be-
tween the Government of Georgia and the Govern-
ment of the United Arab Emirates on the Promotion
and Reciprocal Protection of Investment obliges each
Contracting party to accord investments fair and equi-
table treatment and full protection and security under
customary international law, to refrain from imposing
unreasonable or discriminatory measures impairing
such investments, and to uphold guarantees irrespec-
tive of any breach determinations under other trea-
ties. 12° The same standard of protection is reflected in
Georgia’s other bilateral investment treaties, notably
the Georgia-Switzerland BIT (2014) ¥’ and the Geor-
gia-Hungary BIT (2004). '*® One can say that Georgia’s
treatment of the Anaklia Development Consortium

tionreview.com/guide/the-guide-investment-treaty-protec-
tion-and-enforcement/second-edition/article/substantive-
protections-mfn

126 See Agreement between the Government of Georgia and the
Government of the United Arab Emirates on the Promotion
and Reciprocal Protection of Investments, article 3.

127 See Agreement between the Swiss Confederation and Georgia
on the Promotion and Reciprocal Protection of Investments
(2014), Link:  https://jusmundi.com/en/docu-
ment/treaty/en-accord-concernant-la-promotion-et-la-pro-

article 4.

tection-reciproque-des-investissements-entre-la-suisse-et-la-
georgie-georgia-switzerland-bit-2014-tuesday-3rd-june-2014.

128 See Agreement between the Government of Hungary and the
Government of Georgia for the Promotion and Reciprocal Pro-
tection of Investments, article 4, Link:
https://edit.wti.org/document/show/654051c4-4ba8-4eb0-
a3cd-a78202d33100.
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starkly diverges from its practice under other BIT
agreements — by terminating the contract in 2020 and
launching criminal investigations against ADC’s princi-
pal sponsors — while no parallel measures were taken
against other major infrastructure investors — Georgia
appears to have denied ADC the substantive parity
guaranteed by its MFN principle as envisaged by other
BITs.

Given the inherently complex nature of this case,
one cannot readily determine whether, in the absence
of an express exclusion in the relevant treaty, an inves-
tor may invoke and rely upon the more favourable dis-
pute resolution provisions of a third-party agreement;
129 honetheless, Georgia’s state practice confirms as
much. For example, article 8 of the 1998 Georgia-
Netherlands BIT entitles investors to direct recourse to
arbitration under the ICSID Convention. *° In Okuash-
viliv Georgia, the Svea Court of Appeal recognized that
a most-favoured-nation clause could be applied to cer-
tain dispute-resolution procedures. 3! Accordingly,
had Georgia honoured its most-favoured-nation obli-
gations, the Anaklia investors could have availed
themselves of the more favourable procedures ava-
laible under its other treaties.

4.4 Sunset Clauses in Practice: Lessons from Euro-
hold v Romania

On 5 May 2020, 23 EU Member States signed a plu-
rilateral Termination Agreement to end almost 130 in-
tra-EU bilateral investment treaties (“intra-EU BITS”)

129 gSee e.g., Zachary Douglas. ,,The MFN Clause in Investment Ar-
bitration: Treaty Interpretation Off the Rails”. Journal of Inter-
national Dispute Settelement. Volume 2, Issue 1, 2011, 97 (the
author contends that, under general international law, there is
a fundamental distinction between substantive treaty obliga-
tions, which bind the State parties, and jurisdiction — confer-
ring provisions, which are addressed to the tribunal and the
disputing parties — who, once arbitration is initiated, stand on
an equal procedural footing- and that investment treaty tribu-
nals must respect this distinction when determining the scope
of MFN clauses).

130 See Agreement on Encouragement and Reciprocal Protection
of Investments between Georgia and the Kingdom of the Neth-
erlands, article 9. Link: https://edit.wti.org/docu-
ment/show/7fa36¢7b-37d6-41e2-abb6-6084fb900d35
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in force between them. 32 The termination agree-
ment followed the ECJ's 2018 Achmea ruling, which
found arbitration clauses in intra-EU BITs incompatible
with EU law. 33 It not halted future intra-EU invest-
ment arbitrations but also abrogated the sunset
clauses that would have protected existing invest-
ments for 5, 10 or even 20 years after treaty termina-
tion. 134 Despite entry into force on 29 August 2020
and full ratification by August 2022, Eurohold and Eu-
roins Insurance Group filed an ICSID arbitration re-
quest against Romania on 21 May 2024, invoking the
Bulgaria-Romania BIT’s sunset clause to extend its pro-
tections past the Termination Agreement. ¥ The dis-
pute arose after Romania’s regulator revoked Euroins
Romania’s licence in March 2023 and initiated bank-
ruptcy proceedings, prompting Eurohold and EIG to
serve a dispute notice in October 2023 before pro-
ceeding to ICSID in May 2024, 3¢

In my view, Eurohold v Romania case and broader
controversy over sunset clauses — could accelerate
fragmentation in how MFN clauses are interpreted
and applied across BITs. Investors may attempt to in-
voke MFN provisinos in one intra-EU BIT to import
more favorable dispute-settlement or survival clauses
from another. Accordingly, if Eurohold succeeds by
leaning on a sunset clause, other tribunals might allow
MEFN to circumvent mutual terminations, leading to in-
consistent outcomes across Member States’ BITs.

131 See No Consent on MFN: The Svea Court of Appeal Annuls the

Award in Zaza Okuashvili v. Georgia, BAKET BOTTS:
https://www.bakerbotts.com/Thought-
Leadership/Publications/2024/December/No-Consent-on-
MFN

132 D3vid K8hegyi, Andras Nemescsoi, Zséfia Deli, The power of
sunset clauses put to the test: Can intra-EU BITs be back from
the dead? DLA PIPER. https://www.dlapiper.com/en/in-
sights/publications/2024/05/the-power-of-sunset-clauses-
put-to-the-test-can-intra-eu-bits-be-back-from-the-dead

133 pid.
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5 Conclusion: Recommendations for legal reform

This paper identifies four key dimensions of most-
favoured-nation fragmentation in international trade
law:

a) conflicts between WTO agreements and regional
or preferential trade agreements (RTAs, PTAs, FTAs);

b) tensions between the WTO legal order and that
of the European Union;

c) fragmentation arising from States’ broad GATT
carve-outs — such as the Enabling Clause, the security
exception and authorised regional-integration waivers
— as well as from the contested invocation of safe-
guard measures;

d) divergent interpretative approaches adopted by
WTO dispute-settlement bodies when confronting
complex MFN issues.

The analysis is then extended to core problems of
MFN fragmentation in international investment law,
drawing on leading ICSID decisions, the ICC award in
the Anaklia Project arbitration and the recent judg-
ment in Eurohold v Romania.

The paper advances the following legal and policy
recommendations for legal reform:

e One of the principal drivers of fragmentation of
the MFN principle is the crisis afflicting the WTO
dispute-settlement-mechanism. Since the Appel-
late Body was rendered paralysed in 2019, no au-
thoritative means has existed to enforce MFN
compliance across regimes, thereby encouraging
forum-shopping and undermining legal coher-
ence. It is therefore imperative to restore the
WTO Appellate Body by securing the consensus
required among all WTO Members for the reap-
pointment of its Members. Alternatively, States

137 See generally Daisy. ,,Reform Proposals Underway to Revive
WTO Dispute Settlement System by Early 2024”. International
Trade Council. October 26, 2023: https://tradecouncil.org/re-
form-proposals-underway-to-revive-wto-dispute-settlement-
system-by-early-2024/; WTO: US proposals on dispute settle-
ment reform could hurt smaller countries, Published in SUNS
#9771 dated 27  April  2023:  https://twn.my/ti-
tle2/wto.info/2023/ti230415.htm; Fixing fragmentation in the
settlement of international trade disputes, EASTASIAFORUM,
24 February 2024: https://eastasiaforum.org/2024/02/24/fix-
ing-fragmentation-in-the-settlement-of-international-trade-
disputes/.

could agree to establish a modified appellate re-

view structure. ¥’

e Prior to regarding WTO Appellate Body reform as
a viable solution, interim measures could be
adopted to promote the use of alternative dis-
pute-resolution mechanisms — such as good of-
fices, mediation and conciliation — underpinned
by clear guidelines and transparency to comple-
ment formal litigation. 138

e |tisessential to bolster WTO’s role byond adjudu-
catiion and rule-making, empowering it as an ac-
tive third-party overseer of overlapping trade re-
gimes. 13° By instituting systematic monitoring
and surveillance of RTAs, PTAs and FTAs, the WTO
would promote consistency between those
agreements and multilateral commitments. *° To
operationalize this function, the WTO Secretariat
could develop standardized templates and guide-
lines for periodic compliance reporting, obliging
each Member State to submit either biennual or
annual updates. Such reports would detail notifi-
cations, safeguard measures and carve-out uses
under their preferential trade agreements, ena-
bling the WTO to identify potential conflicts at an
early stage.

e The development of a model treaty under the
WTO or the United Nations, together with the
adoption of soft-law instruments, should provide
guidelines on the scope of the MFN obligation,
define key terms and exceptions, and may include
cross-references to other international for a, such
as international human rights law (IHRL) or intel-
lectual property law.

e The application of the ejusdem generis principle
may preclude the importation of provisions from

138 See generally Ravi Kanth. ,,WTO DS Reform Proposals: Sunset
Clause, ADR and Streamlining the Panel Process. International

https://ielp.world-
tradelaw.net/2023/06/wto-ds-reform-proposals-sunset-
clause-adr-and-streamlining-panel-process.html

139 See Maria Panezzi, The WTO and the Spaghetti Bowl! of Free
Trade Agreements: Four Proposals for Moving Forward, Policy
Brief No. 87 (September 2016), 5, https://www.ci-
gionline.org/static/documents/pb_no.87.pdf.

140 pjd.
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other bilateral investment treaties via the most- provisions are already, in some form, contained
favoured-nation clause, at least insofar as those within the existing treaty. 1!
141 Julien Chaisse. ,,Case Comment Consutel Group SpA in liquada- clauses and breaches of contract by public entities”. ICSID Re-
zione v People’s Democratic Republic of Algeria: Umbrella view — Foreign Investment Law Journal, Volume 37, Issue 3,
2022, 5.
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