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Die vorliegende Publikation wird durch finanzielle Unterstiitzung der Deutschen Stiftung fir internationale
rechtliche Zusammenarbeit e.V (IRZ) herausgegeben.

Seit ihrer Griindung im Jahr 1992 berat die Deutsche Stiftung fiir internationale Rechtliche Zusammenarbeit
e.V. (IRZ) ihre Partnerstaaten im Auftrag des Bundesministeriums der Justiz und fiir Verbraucherschutz bei
der Reformierung ihrer Rechtssysteme und der Justizwesen. Rechtsstaatlichkeit und Demokratisierung sind
Voraussetzung, um grundrechtliche Freiheiten zu wahren, stabile staatliche und gesellschaftliche Strukturen zu
starken sowie wirtschaftliches Wachstum anzuregen. Diesen Entwicklungsprozess zu unterstitzen ist Aufgabe
der IRZ, wobei die Bedirfnisse des jeweiligen Partnerstaats immer im Mittelpunkt stehen.

Die Zusammenarbeit mit Georgien basiert auf einer gemeinsamen Erkldrung zwischen dem georgischen
Justizministerium und dem Bundesministerium der Justiz von 2005 und wurde im Jahr 2006 aufgenommen.
Die Schwerpunkte der Tatigkeit liegen in der Umsetzung internationaler Abkommen in georgisches Recht, in
der Beratung im Straf- und Strafvollzugsrecht sowie der Aus- und Fortbildung von Rechtsanwenderinnen und
Rechtsanwendern.

Gefordert durch:
DEUTSCHE STIFTUNG FUR A % Bundesministerium
INTERNATIONALE RECHTLICHE 45 ) der Justiz
ZUSAMMENARBEIT E.V.

aufgrund eines Beschlusses

:aamam = BSH Mo

Think Legally. . . .
in collaboration with

Andersen Global in Georgia

ISSN 2587-5191 (39dwg000)

ISSN 2667-9817 (9emgd@Hmbamemn)

© 03067 gog9b0d30mmab Lobgmmdol Mdamobob Lobgm3Bbagm MboggMbodgd b onMowanmo gsznmEg@o, 2024
© LogFMcedMAabm LoBosMmmmgdMngn obs3dMMImmdal g 9M3sbmma gmbeoa (IRZ) 2024

© s3@mmgda, 2024

www.lawjournal.ge



d;d356M0 MgsdEmMgdo
sbm(z. 36me3. @M. gomBgo Hbosdzaemn
dbm(z. 3Me. moem bofMpady
36mg. @M. meog Igm3mAbEn
sbm(z. 36me3. @M. 1856 boGsobwns

353m3(399mgdo
36me3. @md. bads@om omd. Gonsbs Joda
36Mx. @M. meogy Igm3ImAbEn
b omogbo Mabsto dmzn
dmbosdsmomy 3mmeMmed gdgm3stMmo
3MmMg. Emd. 30350043 MMl 3o
dmbadamomg @md. $0dm 9@ gfMdatzn
203M 3580 ©md. 3o4b amdmmeo
363 §obgmm 39603359
36me3. @M. gomGgn bydays
36me3. @md. mads dMgazedy
36MHMQ. @M. 065 3mo Sy Yo
36mq3. @M. bbb 3306@0m0sba
36me3. @mMd. B3000 a5d0bmbos
BMbg 3P3ggmen
booybs nobodndg
sbm(s. 3MmMe. md. byembsb asdyMgmady
sbm(s. 36me. M. 0856 bofsbwns
sbm(z. 30ma3. emyd. gomMan Gbosdznmmo
dbm(s. 36Me. @M. domgs 383495330em0
sbm(z. 3Me3. moem bofMpady
o300 do0byyMady
503M 3580 30MMa0 gmMgmemnsbn
503M3dG0 073 doazoge
2@3m39&0 D30 88053300
bo@ns 3530dy
mg. s6hoe AmAns
36me3. @md. gomMgn bgsbady
203m3580 amhs mymgdady
©939&®g 93boGo3z0ero
5R3M3oG0 Jg» 396 dgodg
003M3580 603memmD Jgyoemady
omMbogg afxebos
sbob@). 3Omeg. emd. 09396 (3d080dz0emo
o996 3936o330m0
Lymbsb g3gmagbosba
bo@omo gmanadgoemo

&39603960 Ages@mea
o300, do0byyMady

Lsd9mdom xamyo
bmgm bamsbros

Bobm Jogddons
®0m0d gMMdg6sdy
obo donady

&0m3sb LyyGmea






LAMAJN

36 d0@gd@meMab 35bybabdazgdmmds 3963560530
@emnb 3og9benmbo

3509ba: bbgabo Lyddggdab godmmeab bgmdg36Hmmgds
30mMgo 6@()00330@0

donmgdgmo dg3mbagemabl 33dmagms bssbsdmg 3Gm (39680l dabgegam (3g9muemsgs)

La@Rgmab dMEYEzgmymaalb mmbabdngdab Laboo Lsdsb3m 33636006
B563dm3masmn 3amegdymagdab gom335098s (3gMmumagzs)

dmgzamabsmgzgab 3mdaznab sbsgadbaMgdmaw 3500b ©5603360L >v30mgdemmds

Labgmdg 3B Ymgdm 33mEgdymgdab dgqbemymgdmmdab 35dm Basbab
365039 M9gdab Imabm3z653g (DoMmobrons)

s

iN
0]

a1






d®INOITOMGOL 308Ib0LIBIOTY (MBS 3IMAdBNJI0*

@eomob 30396 mmbo
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06308 gd@mMal  3obyboldggdmmdal Lsznm-
bgob 39M3sbymo Ladmgomadm LadsMmmols 3Mo-
3803530 360d369mmgzoba 3Gogd@ngmmo odz0M-
m3o 8g3L. oy 33069 Lddgbgdmm 3mgdEgddn
336390 dbmeme 393 33900Ls (Bmgmes Bgbo:
39653969L) s 339698mmmdal gs63sbmM(309emg-
dgem 3m33sbasl dmMal oggdn, NuG™ ow bad-
dgbgdemm 3Mmyd8gdmeb ©s393d0Mgdmm o390~
do bdoMo oMJodgd@mMgdo ©s abygobmgdocs
36006 Ao mmba. gb Bmgx g sMedoMmadnfa(s
bgds ndgzomse, MHmT s Jndgd@mMa 56 nbygnbg-
0, 3oM0OMNS, MO35© 56 dMab ogzol dbsmg, do-
3603 39333900bo s Leddgbgdemm 3M33sbasls dm-
0L 3030bstg baboedsmomm 3Gm3gbda 360dg-
bgemmgabos 0dob o6 33939, bmd 56 Immz0s S6M-
3089d&mMb 56 0bgabg@l 0bgon dg3m3s, MHmdg-
ma(3 8983390°L b dggHabmb.

1. B0bsbbom ¢bos 50bndbmb, Gm3 gqgMdsbos-
do a0bobbgzozqdgb s@jo@gd@meabs ©s nbynb-
Mol 53m(30098L. FoMB oz MM nmggslb, nbgo-
bgML ¢30Mggmgbo g3omgds nbOMbML boggdm-
30 bLEdaE MDY, s do@gd@mMn 30, NEBGO™
dg@o, 3sLybaldagdgmoas 3MmgdGomgdobs o
339698mmdob  bodgesdbgggmm  sb3gd@gddy,
obggg Laddgbgdemm 3Mmgd@ob gbmg@ogadyg. do-

) 396 3564m0Esb MmeMadbs sgno denbumadgd. 3&m-
ggbogmo  GgMdabmmmaoal memgdbsda gobgmmao

Momomo® o bdddgbgdmm 3Mmgd@gddn, gom-
5 dmogoMo ©sd3mmygd@gdgmo s bgosdbgogg-
mo 3MJ0@gd@mEnbs (msgato ©s336mgd8gdg-
m0), b3oMo sbggg 3mbaBamagmadl (39em 39mmo bo-
bomgdol  bL3ggosmab@o  ©5339333Mgdgemo
(580b 3gbobgd J3gdmon II. 2). oyd(30 53 3BMEgbo-
960 gomEgdnmagdomn 3mbazngdo bodsommagd-
0350 00mJdolb o6 3sbbbgogwgds; Lbgomds we3-
A Lagomomms bogdalb ddommggmol dpgmdo-
gmdal dmnmmdol gomamgdda (530b momde-
bg V. 2. b)). 8308m3 J398mm gobboemmema, o6 o-
89J@MO036 ©s353d0Mgdma Ladstmmgdfnga
Lo gombgdo, doMomsmam, 3M(39m©gds nbgabgMbes
5 b3g(309mabE ©sdggadamgdgmdy(s.

2. 57 aobboemmmo yzgms mgds gbgds 393339~
0l 50308 gd@mMab bodsmmmgdmng damdatg-
™Mb, 30Mggmabo dabn, Hmame(s ©sd3Mmyd-
&9dmabo s 3dgbgdmmdol dgrsedbgmgzgmals, go-
mEqdmgdgdL. 993 339m0bmgol 3mdydagg o6 jo-

&9J&™MMab mRmgdqgdbs s dmgemgmdgdl Lads-
Ao gdMogzo0 sMobsnma 3ogdodo o6 543L Loddg-

bgdmm 3Mmygd@dn hatormo bagsmm mmasbm-
900b 35bybolbdggdemmdol bggHmgdmsb. gl nds-
do(g RsbL, MM LagsMmmM-badsMmmgdMagn mMas-
bmgdo 36mgd@ob bgdoMmzal ©obadgzgdmdal dg-
3mbB3530bob s B dogH Leddgbgdemm Dysdby-
©39mmdol  gobbmM(309mgdobsl  dbmmme o

3MBLYmEGo300bmgol Mgwsgznse dommdal mboal
36 d0@9d@mM gnmEgo 39005k,
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dbmmme Logsmm-bodsMomgdfng bmMdgdl g4-
399009056 58056 s, ¢30M39mabo, Lagsmm ob-
&9M9bgdoom dmJdggdgb. Logsmm-bodsmmmad-
603 bm®358b, 496339990 babsdnmdgdals 6L g-
dmdabosly, Bofmmamos, dgadmagds g.6. 3gbady 3oM-
Mo (33000 baLosMo(3 3dMbrgl s Joms M-
39359 bogsm mMasbmb 3obynbobdggdmmds ao-
dmob30mUb;! Bogod dgbsdg SoMms sbgmo od(3o-
30 39969d5(3 3o 96 (330l 0dsl, MH™MI 3Mmgg@ob
538 30(3900b5 s Loddgbgdemm bgsedbgoggemm-
3oL goMmgmgddn asbbm@(309madema dmbgmaol
Logomm-bsdsmmmagdmngn Jdgogdgdo bLodsto-
9060350 ©33MY300909m0s Mo gd@mmMab
bagoms  3g9Mdm-badommmgdmogn  J3gwgdgdabe-
356, GmM3mgdbag ob sbmM309mgdlL 3Mmgd@nb
dm3bomgdobal s 353339010L 0b@gMgbgdoo bod-
dgbgdemm  Dgedbgeggmmdabalb. oby Gmd, gL
M0 bgggem 339360@ 9bos 3o0doxbmb. dgbgdals
gfmegfmn BgmBomn 0dsdo  dam3stgmal,
M3 30908 g]@mMds 3933390006 magobo 3gM-
dm-badoMmomgdMngo YOM0gMomdol GofMamago-
do, g0l 3bMog, Loagsmm-badsomgdmogn dm-
obmgbgdoz Mbs 03356 (dLO3G (3909
36mgd&ob dgbabgd dzgdmo, lll. 1. b) bb).

3. 3933399700 068 969Lgdd0 ImJdgen sEdadg-
3Gl gRmgds-dmgomgmdgol sMobsntn 3og-
doMo o6 543L g.6. Ladndsmms I65AIMydgmmsb.
Lodmdomms bomdmgds dbmenme Loddgbgdemm 3m-
335600l oMo 0b@gMgbgdal o(330L 9aLobyy-
6905, 530@m3d, Ladydomms 3b6sMImgdgmn dbm-
mmE ©d dbmmme Lsddgbgdemm 3mM33sboobomgal
Log30obmAL s Fabgeb 0mgdl obsDmanMgdsl.
530l La3nMbmMbg, sMdndgd@mcn mdogd@b (3dg-
6gdemmdab) bgedbgozgmmdl d9333900b @oge-
mgdoms s 0bBgMgbgdoom, dgLodadnba, bofmygg-
Loz gb 3obabgbgmn gobbggl (580L Momdody
@M d3gdmo, VI. 3. b) ee)). dommsmos,

1 BGH, Urteil vom 13. Dezember 2019 -V ZR 152/18 - NZM
2020, 811, juris Rn. 21 ff.; BGH, Urteil vom 26. April 2018
- Il ZR 367/16 - BauR 2018, 1270, juris Rn. 23 ff.

2 BGH, Urteil vom 22. Oktober 1981 - VII ZR 310/79 -
BGHZ 82, 100, juris Rn. 17 ff.; BGH, Urteil vom 14. Juni
1973 - VIl ZR 202/72 - NJW 1973, 1458, juris Rn. 6 ff,;
Stelzner in:

Loddgbgdemm 3M33sbnobmgols dmdydagg Ladyyde-
Mmoo 3bs3mgdgmo s 33969dmmdolb Dgrosdbaco-
390 3MJo&gd@mc0 gfmo ©s 03539 30dbom, 3g-
MdmE, Mbomzgdm Lsddgbgdmm aqadal s@bgdm-
d0bmzgolb 3domdgb, dogMod LodsGmmgdfngsc,
Logdg a3993L LMoo asdogbnm LggMmgd-
056.

4. 56d0&gd@mG0b 3omegdnmadomo dgmds-
9mdob sdmbogomo badmdal bLabgmdgzca-
mgdm 3Mab(3039800.

39635600l Lodmgdomagm  3meagdLob  (gb3)
650p-650t 3omogmoggda 2018 Bemolb 1 0sbgmo-
56 dg0(393L L3g300NE bmEBgdL, HMImMgdLa(s
03bgdL BaMEmdnl bmgswo Mgammszngdo o
L3goomYGo EdMmgdgdo bLoddgbgdmm bgmdg-
3Omgdgdal dgbobgd (abz-ob § 650a - § 6500).
2018 Bmodwyg, o3 3gmdm Mgamms(30960L domsada
dgbaeradrg, 90 dodgd@mMob byedgdamgdoby,
dobo BaMmdal bgmdg ammgdal dbasgbo d4bg-
b0l godm, Mmam s bgbon, batomdol bmgswo 69-
bgdo 3 (39 EIdMES.2

bodomggemmb  badmgaemdm  3megdbolb  (b3)
629-9 3bemn, a9M3sbyyem LadoMMom™db dgwe-
9600, bogmagdoe 33o(3Mo dogbogl dmdbobyy-
960bs s bommdal bymdg3Gmmgdgdlb. oyd-
3% 980m 396or J3grgosdy > ggmm dgéo
dggadg mG0gb@nmgdmma dgbEmmgdol gom-
©098mgd530L gobbbgeggds b3-0b 629-9 d¢bemdo-
(390 dbabyyma. 5803, 300 gg&mMal bgmdgs-
mgds Jomorgem badsmmamado(y bomdal db-
303b gOmnogHomdow dgndmgds Rsoomgammmb.

5. 393560530 35LYbobAggdemmdals badsmoo-
by sMa30M@adnd dmddgwgdb sbggg ododgd-
GO s bdabygabmm dm3babygdal boggolby-
&0l dgbobgd Bgammosios (HOAI).? ngo Botdmaco-
396L 3mbmMmamMal gMmagzem LagsMm-badsmomg-
3603 (3bGomb. ondgs, HOAIL 838 3mb@gdb@3n

Herberger/Martinek/RiRmann/Weth/Wirdinger, jurisPK-
BGB, 10. Aufl., § 650p BGB (Stand: 01.02.2023) Rn. 3;
530basob aobbbgoggdoom, asdo@mbgdmm LobodsfMorenm
36ogd@ogeda  (dmmem  40-50 Bgmos) ggucm  3g@e
3maLobymgdal  Lsdomormals 63[)360 353maygbgds; o3
&9bwgbz0nbomgals ab.: Staudinger/Peters (2019) Vorbe-
merkung zu §§ 650p ff. Rn. 14.
3 https://www.gesetze-im-internet.de/hoai_2013/).
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3m3nbaMyg; 65390mds, Mobmdag@nlb asbsdgbas-
6935, 3Bob 3dq698mmmds s 5.3.) s .6. badxmdsm
9893380 (d5L53530L0 3EMGaMabmz0L sdobabo-
smgdgmo doMomsmn 5dm (3969600056 godm3nbe-
69, 00393356909, dgedbgozgmmds s o.d.) dg-
0dmgds 9393300 90mEgL GodnMon sMdndgd-
GmEL. Ladydom g@d39dab LG MIEYMMgdabs
5 3mb 398 0dso300L 30bbom sMdndJ@mMms byg-
mdg3Mmgdgdo bdoMow dommomgdgb HOAI-do
356960 Lodyndom g@o39ddy.*

od3d, Mmamey bogsmm-bsdsmmmagdmngn
3oLgdab sbsbgbo, HOAI sfogg@l 3dmdl «d«y-
smmE 035Dy, 01y HMIgemo 3omEgdmgdgda g30-
LEAgds 30 Jodgd@mAbL; gb Logombo Fbmmme ©s
dbmmme dBmasn 3omEgdymagdoo-badsmomagd-
030 bm@M3gdoo gobobabmgMmgds (530l dgbobgd
J398mo Il. 2. b) aa)).

Il. aﬁdn@ad@mﬁnb 3036 Banbﬁn
35mE9dmgdab IgbAymgdab dgwgan

1. Bmgseo 36G0bzn3gdn

bs@omdnlb 3m3bgbMmnggdgma bm@dgdab as-
dmygbgds 56 60dbaglb ndsb, MM sMdn@gd@m-
Mol 33mEgdnmgdom bs30bMa dgmgan b3390m-
dob, MmgmA3 godozyma bogmabl, 3356485s.
3bgo ggal s Jodgd@men doMawa 3sbyybolba-
393emdoo 396 30ombgaL (s 930&m3 gb dgogan
3ol of(3 930bMgds bgmg3Gmadol 0bGgMgbos
3gbmboo 3563568)gdnbosb), Mowasb baddgbgdemm
39330b baMz9DMds 3Magamm obgom god@mmdgs
©d3mgoRgd o, Hm3gmdy ao3egbog oOdodad-
&mAb 396 946985 (Lo3dgbgdemm 3MB35600l doco-
amds, 99833900L J(3930 s Lb3.). 33da@mad Isb
935m9d> ab mmbabdngdgdn, GmImagda Lago-
Amd Jgonsbbdgdamaoa 3933abs s dgs3bgwgg-
mmdab 30b6gdab (3og., 39a3dsmgdals o6 dgrsd-

bg39mmdol 3mb3Mg@mmo mmBobdogdgdn) da-

4 Bogamomobogal . Il. 2. a)-do mucmm ©g@smnMon

Bomdmmagbommn g8 o39dn ,65393mdabs ©s nb@gMagmal”
3Hmgzamabogol; https://www.hoai.de/hoai/grundleistun-
gen/.

Lombg3o0 (9.6. 393356M930b 3930 36> Bg-
©33bg39mm3dab dg930).° BoH G030 BMB nor-

J390, 8oL g30mads IgbEMymagdab ab Iggan, Gm-
dgmoi 9bsdizgdm LsIIgbgdemm a9a3dab dg43-

530bmdb s 3o3dnMgdom MBsmmabo GaogHe-
o LabadoMmmm s3bowgdl:

BGH, 11. ns@nbnb 6‘5(9‘56333@"@36‘)’ 2019 -
VIl ZR 266/17 - BGHZ 223, 1, juris (30858930

3(306M9© dg9(330m0s, bodasbds sg&mMabes):

»39e0 20
b) dgbememgdol o dgdl, ... GEmImagdocs ...

doogemo goengdemgdolb mdmommm bogebl 6om-
dmoggbgbl, dogymogbgds byemdgd 33t gen dbo-
Mg yzgems dgosbbdgds oM dodgd@merolb dogm

dobobggo 89335698000 @5 dyosdb go3900md0-
o0 dodbgdolb ogobgdgdob 0omdody.

3o 21

aa) gbj-ob 650p 3omogmod0l 1-gemo bsbnemols
T-9em0 60boogdol 0obsbdsw, oM odgdEmern
bgend 936 memgdoo 30m@gdgemos, gobbomb ob bo-
damdom, Gmdgmo 6o396mdob ob dodwgdomy B9-
modmEmoolb ddgbgdemmdol dogmdsmgmdowsb go-
dmdnbsmy Logo@mms, @oms dombgyema aygmb
dbsmgos dmmob dgcnsbbdgd o bLsdmmagdm
©3 bsdgesdbgozgemm dnbbgdan. 53 ggmmImemn-
9000 35dmabs§ 335, AmA stjndggddmmab by-
md g gemgds F399mgdobsdgdm dmazogb bb-
33050635 335989 mgd980b 6ygdsb s gMx-
3s6900bsgsb 9bs 350dnxbmb bLsdmmydsm
dgwgan s bLs3Gmggd@m-bsdndsm gBs3gda (zo-
bmb3mmggBo boddgbgdemm  bobgemd gy megdm
bodomoemols M gammdobs s bobynmdol bs3emols
8odm 3obmbolbdggdcrmdob (33cm0mgdob memdsdy,
BT-Drucks. 18/8486, S. 66). 53 boggnd39emdg s-
J083998mFMab dngm dgbsbmyemadgen doMmomsw
3330 9mgdsb 306mbon ms35 30 56 336d5M-
893b (396bb35393000, dsgsemomsw, bsbynom-
d0b 36 Joms36m30bsgsb), smsdgo dommnagdl
dbsmgos dmmalb dgmsbbdgduem 3939569800

5  BGH, Urteil vom 11. Juli 2019 - VII ZR 266/17 - BGHZ
223, 1, juris Rn. 20 ff.; Schwenker/Rodemann in: Erman
BGB, Kommentar, 17. Auflage 2023, § 650p BGB Rn. 4.
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©3 bddgsdbgroz9emm dn9693%9. 3996, bo-
bgmmdgmemagdm dgmsbbdgdss 3563bsdmamg-
o 0dabs, o s doMoms@o 3398 9emgdgdalb
dgbmemgds g30bM985 s690dgd§mmb (Miinch-
KommBGB/Busche, 7. Aufl., § 650p Rn. 9; ...).“

dofMomoo 3omEgdnmagdal gb yucm dg@ow
L3gEoBogYGa  3M3I3MbybG oo goM33gmmn Lo-
boo Mm0gMmgdg0gd9b d53339000L g3mbmda-
3960 0b@gmgbgdab o(330L 3omEydymadsl-
96,8 5Ly B3 vMJ0@)gd@™GIs (893 339000b Jgbe-
3530b0 Lagommgdgdal gomgaemabbabgdoom) msbe-
356360d369mmzob0 sem@gMbs@nggdol dgdmbsg-
3590, Gmaméz bgbo, Loddgbgdmm ggads Mbo
3565bmM(309mmb B0bsbLYMo© s, MMl mgo-
mbodMobom, Ngcm g3mbmdoyMac.

2. La3Amgd@m > LodgEsdbgezgmm Jg-
©930b gmM3gdo

La3dndsmb Labgmdadgs sdm 30adymns, oy
o babolb g9a35Mgd0m0 s babgEsdbgwggmm dg-
393980 dgndmgds aymb, Rzgmmagdobsdgdm, doc-

bgygeo.
36598035d0 300 gdEmEal Ladyydam doo-

MOEO® ©5353d0M9d4 mns boggdmdal 5dgbgdal-
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madab gb0o. o330, 3935600l 3ol g3g-
Mo bobsdsMommb gghrgMmdom gosb-
y3980ma 5gd3b dbmemme ob dgdmbzgzgda, Gmzs
dgomaeymo bodydom bLEmow 3o o6 oMol dg4u-
LENmgdgmon, 5Md3g0 M Jodgd@mmL ,dbmem”
Bogmmgobom 56 sMmabEmmom o3l dgbMmadey-
™m0 0g0.24

803628 bvgeror 3ggbHgmydgmo, dgomyry-
0 Ladydomb dgdmbgggedanz LadsfmmgdMnga
dgmdsmgmds asbbbgseggdmmo 396 ndbgds. sbgom
Mmbsig 3mbmMamol dmmbmgbol 393306950l
dgmgaom, bLofmggdmal gomsbasdmgdal 36nb(3039-
30l dgbodadobom, obmgoma sbsbdmayMgds boo-
Bl 960D Mgdal Immbmzgbom ¢bos asnggo-
omb. dbmmme sbg dgodmgds dofmmgdamom ©s-
©a0beglb doygbgdyma JmbgdMngo ©obszomaals
mEgbmds god@mdMogn s JndmmgGneo Jmbgod-
6030 3amdatgmdob (MHm3gemadn s bgmdgzmmg-
d0b dgbodsedabor 3mddgwgdal dgdmbggsedo sd-
Loby@gdnmo 3mbmMmaomn Nbos Asnmgsemmlb ©o-
35& 000 boMmga) HMHm0gHNdgosMgdoo.

24 BGH, Urteil vom 11. Marz 1982 - VIl ZR 128/81 - BGHZ
83, 181, juris Rn. 18.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

dommgbo ggogMomy@n LabodsMomm me-
30b 8mbobMYdsL J93gabonom sbodmmgdb:®

BGH, 1982 Emab 11 33680l g500356y3980-
mgds - VII ZR 128/81 - BGHZ 83, 181, juris ((30-

&0 gd0 33069@ g33eomos):

»39em0 16
. 080l bodomobdommem, o6 dm]dgwgdl (s3-

B0l Jomnmgds: mgobomzol gongdgdmen)
bogsbamol dmmbmgbols mogbmdol bmmds, m-

(39, dommomns, dormnsbn oM odgd&mmob (3ocm-
Jgmen dagsmaamo bosdndomgdo omsob menym-
goemo dgbmmemos, dogmsd bsggdmds odgb s
900560 bsdndsmb dgrgasw (BGHZ 45, 372, ...).

goco 17

3) Gmgmeis bgboob gomsbyzgdomgdodn v ;-
39 --- (538mE0b domoomgds: BGH, 1982 6¢emals 11
o Gob  gosbyzgdomgds - VII ZR 128/81 -
BGHZ 83, 181, juris Rn. 18) sconbodbs, ngngg 69bo
ImJd9gdlb, Gmze oM godgd@mEab 6sdndggo60
sBbE grgmgomse dgbGgmgdgeo Igecgey-
M0 bodmdomgdol donbgosgsm gemonsbmdsdn bo-
69070, dogmod bomggdo 0339mgds. obgorn bobol
bogemo sdomormgdl d965d960b ogm bogomabGom
dmorbmgbols 1aemgd 980l g3odmygbgdel, dogmod
o J08 9d&mMob dogm 3mbmmsmol dmobmgbol

989 bymdgagbadgmo & gds.

oo 18

bodomab3omm dmbod&gds 0d dgrgasdwg dog-
304356005, B3m3 sEbE emymRoens dgb& memg-
3emo dmomgoamo bodndsmgdoo godmbagmemo
bogemo mmx g 0f693m@s 300 gomalbnbgdmenn,
Jgmdme, gEmbgem s65Dmemmgdol dmobmgbol
dgdzomgdobolb o dgmm g dgbodgbol bogomsb-
Bom dmobmzgbgdobolb, mmdmgdor 69bobodgdm
20060l 565D dab 9605 dodotroraemo. o
dgbodgby boobol 565Dmonmgdol gboo 0wmgdl
gmd3gbboznsl bos@fodgd@mmm bgend g6 memg-
3ol omoxgmmgobo dgb&mamadoboomgal, oz bo-
Fommgds o otz bogmdggemo s6bgdmdl odobs,

% omdie gb aswebyzg@omgds LoBsomgdMog-omads-

G 835(30@ 96 Bogbogh gMmBobgmnbagsb E8nbws
bomabbofMgdmm  asbbomgsl ©s  Lofggdmoal  goome-
6536930b 5b39J@gdL (oM 0EHLYEMBL o6 (3 bagnFHmgds o

3

o6 bogadggero...”)

Mmmd dob odsGgdomon bamggdgemo bobmb o@dfo-
B9JEME0b 3mbmmomalb dgdzomgdoo (...). sbgo
dgdobzg35do, s6d0dgd@mEnb dogm bosbolb sbs-
Doamgdob godm 89b65d969b 9496985 ob 3000067 9-
3o, moogmb bgemdgymmmagds xgmmzgbs oymb
dgb@memgdmemo. mogob Gb&ng, gb dob 835mm9d -
g8, ... 6530bM0 865D gds bLE s goo-
obsmb 86 mo30 goomogobagemmb mogobo boos-
60l 065D @onmgdol dmambmzgbols ma3emgdgdol go-
30003000.

oo 19

o9d (35, 09 oM J0B97&mEHab 65ddgz3560b Jobo
3@y enmdoom 0dgbswm oo bs o o3b, Mmd
830dmbbmm gds dgmdemgdgemos s sdogmd dob dg-
d339000bo g0l oM gdmemgds of gookbno, 5bsdmo-
@M gdolb goobos bogomm smomos (...). sdnGmd
(3098 9em0s, BImd oM JoBggfGmmol doremnsbn
bodmdom domgdaemo oymb 86, bmen 33069, docg-
3o dgbodemgdgemo ogmb.”

4. 6530bM0 53m(356930b LggMmmgdab dmzy-
mmdd

3ob9bolidg gommdab Lo 3ombol sdmbsgsmo ym-
39mm30b ©bes nymb ab, oy Go LabgmdggGEmmg-
dm doMomomn gommgdmmgdgda g3obgds séjo-
&9d@mMb. sbg M3, Y3oMzggmgbo g563bobdrg-
Mgmos, 0 Mmdgmo (Bmamig abg-ob 650p 3o-
Mogmogal 1-gmo bsBoemo 838mdL) ,LadBmgd@m
5 LabgEsdbgoggmm 30Bbgda” Jgmabbdws oM jo-
&9d@mMbs s 3ol dgd 339mb dmMab. o9y oMws-
3060 dgmobbdgdgdo of 5MLYdMAL, Bogobmn bo-
3dndomb gb dmymmds Mbrs a560ds6GmL ab-
&9mgbed 3gbmbgoo. oM oMLYdIMAL sMsbsntn
36gdndz0s, M3 s Jo@gd@mE3s doomm g.b.

LEgemo dg339m, Modaz oammobbdgds yggme
badndom 9@ o30b LHMmsE 30bMHds.25

a) 336350898ab 360896 0dgd0

a0bbobomggmo  a5bdoMGgdol  3G0@gMandg-
d0b Lobodmdme Imygsebamos obgmmMgals

26 BGH, Urteil vom 4. Oktober 1979 - VIl ZR 319/78 - NJW
1980, 122, juris Rn. 13; Brandenburgisches Oberlandes-
gericht, Urteil vom 1. Dezember 2022 - 12 U 199/21 - juris
Rn. 136; OLG Dusseldorf, Urteil vom 1. Juli 2016 - 1-22 U
22/16 - BauR 2017, 1704, juris Rn. 90.
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@emob 3og 96 mmbo
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@domagbo Ladbomgm Lobodofmmmmlb gosbysg-
&omgds.

OLG Diisseldorf, 2016 Egmab 1 ngmabab go>-
©s56y3g@omgds - 1-22 U 22/16 — BauR 2017,
1704, juris (bmgogGomo 886 g300Ms LEMmess
3bgMomo; (30898900 330690 dg(33mnmns, bo-
Baobds o3@mMabos):

»gaco 91
a.ob 336980 (538m@0b Goomomgds: 0gmerabb-

dgds bgend g6 memgdob dgbsdsdol ggomamgddn) —
306bs 3 9mmgdnm dg3060 sgomgdolb dgdobggz0-
do — oemggaemo dgdombgggolb a0 99mgdgdowob
MBS 30390096 (...); 395b01sb ... dmJdgogdlb go-
M03985b00b s 303d0Mmgdmemo b -0l dmgown
bmmdgdo bgdob godmgengbobs s bgdg 0 mengdol
dobosmbob (dosor dmmals 3mb e wgbd o) oco-
39b0bo @5 3obdom@Bgdob 0smdody (...). ...

390 92

b. sdsbonob, dbgoggmmmdados dobsmgdo dgd -
a0 db0d3b9emmgobn dgdmbggggda:

3aco 93

aa. o o099 &mmb ogzscmgds, Mmd bad-
dgbgdemm gobszbown dgo&obmb 56 ddgbgdcrmdal
bgdomogs dmodmgmb, Gmam 3 6gbo, 0gomsmog-
3o, mmd om0 97&mMHL @oggoems bodmdom g8 o-
3980 dbmenme 1-gmo@ob dg-4-0b Bsorgmoor (bo-
3odobm  godmygemggoeb bgdsmmgol docmgdob
©58989359007 [538mM 0l domnmgds: sdob cemds-
%9 80685m8 98930 ob. Il. 2. a)].

3o 94

bb. ooy o099 3Gmg§omgdol @ogo-
myds dogzo, Bmgme 3 6gbo, gb 3066Gm goggdoo
3Mm &0 gdol wogomgds mbos nymb 308939~
o, Gz bobsdwgoemgdn ,36m 4800 985-0mdbs-
b gdol 5oDgdL” dmozo3L, g.0. T-gerosb d9-5-
g bodandom 989398L (bsdsbabm godmizengzo-
©ob g3obbmm 309emadolb 039893590y ...). dbm-
m@ dgbsdodobo gomgdmgdgdolb ommb dgodemg-
3o 3mmggGomgdol ogomgds gommmm nymb go-
3960, 1-gemoesb dg-7-dogy Lodwdosm g&odnb
30389800 (bodsdobm godm 339300006 dgbyns98-
do  dmbsboemgmdadyg), Mowgeb  boddgbgdeom
3mmzgbo (3GmggBomgdobash 30bbbgszgdom) o

14

Jobosob @s jogdom gdgemo basm o gd@merm bod -
domgdo dbmenme d9-8 bLodndom 9830y (mdogd-
Bob Bg0dbgwz9mmds) 0bygds (...).

goco 95

C. goms sdnbs, Mmbos g3obgzsbbgomo mmn do-
@omoo LoGmszos: bogdy gbgds omdodgddmebe
@ d965d969b dmmolb ,,000609dHm3 M0l obob-
yobb®, Gmio omgodgddmelb F3gmmadobsdgdm
dbmenme 1-gemo o d9-2 bodmdom 98s3gdn ggo-
985 (89760396-9306m30 gm0 dgbbsgms), o
39659969 9339 bogdsmobow (360ymRb, HmMY 56~
JoB9IBME 056 g 3o 339cmo bLsdd gbgdenm
3Hm 780l g3obbmm s09cmgds bamb, Mo dgdobsg-
godoz oM JoBggdmEL domocmsown bodmdsm b v-
s 593066 98ms (deom. BGH, 29.11.1959, VI
ZR 120/58, BGHZ 31, 224; ...).

3o 96

d. 306dom 8 gd0b gomamgddo bbgs gomgdmgdg-
3o 83obbo ymod gd0ocr gobomgsmnbbobyd gemos bs-
ddgbgdmm 3Gmgg&ob ognbsblgds, boddgbgd-
emm dobob 6o 33900b dgdgbol 3Gmz9bob ob -
mgds s dgbsdgbols LM goemo, gobobm zogemmlb
3mmdB0 (...), Bobomob s 3o3domgdomsz bgdom-
ogob domgdol sg93d30b 3Gm39b0b s@sobosgm
65dmbygds, mmamez bgbo, bLagommgdl dgbsdg-
bob dogm 0dob 38 g0 (39850, Hmd dobo dbMosb sk
0gm 830056493980 gds dogdaemo (...).

oo 97

oMo sdobo, ogomydol gomorm dmzmenm-
30%g dgodergds 396 y30mad@ab oGdodgd&mmob
0b oo bodmmg§m 6330%980, Gmd gebocz ogo dg-
3339010056 3mblLenBs (30000 85l 60bobbsm, v ;-
39 6065L65M0 53939300 9B30b (3mmg7B0b o-
398935/6 985 ng0L omgdol ©o398835) dgdcoy-
396 (), omgo gb o 4089980l 9.6. omdzg-
390 bsBgomgmds smss (deom. BGH, 26.07.2007,
VIl ZR 42/05, BauR 2007, 1762;....).

3o 98

e.aa. s 08998 mmobsomgol @s35emgdab g8o-
3mdmngsc dogdob dgdombzgzsdo (dom. BGH,

18.09.1997, VIl ZR 300/96, BauR 1997, 1065;
OLG Braunschweig, 24.08.2006, 8 U 154/05,
BauR 2007, 903;...), 6sdg0cmo bosk Jodgd&mem

69394 gegds (96 H9mgbody omggaero boer-
dggmrmemgds) otbgdmdl dbmenmeo dgbsdodobn cs-



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

3998 mmn 9803980b dodsm o, dgdgmdo 9sdy-
3o bab3gbdonm  Jogmdsmgmdados  (BGH,
27.11.2008, VIl ZR 211/07, NJW-RR 2009, 447;
...). 08 dgbodemgdenmdsl bdomsoo 04969896 o=
boeo dgd 33900980, B3 badmemmo sGrss s -
a39b0cmo boddgbgdmm 3Mmmad§o G gocnamo gob-
b 309900 00 5610, vbs s6bgdmAL gomm ;-
393c0m3s, 3Gmgd§o bgdommzgol dm3mzgdslb dagd-
ol oy M5, sbs Mm3o xgMm 5 J0dgdEmmoab
@bom9d0 mbos gosdmbdwmgl (...).

oo 99

bb. ,0535mgd0b 9&s3mG0z50 dor3990L” dgbs-
3odobo 69bo dm4d9098L 9.6. 56 gsemols 3o65d9b0-
3b9d0b sbs ,035emgdol dmbo 339mgdoe dosg-
dob” dgdobgg35d0, Bmze oM Jodgd@meb, binbdg-
6%oumo 3ommdolb 56 mey300lb bged g6 mengdol
83089800, dbemenm gf o0 boggdmdol dodomo oo-
939mgds bodndom @o sbsmhgbn bsggdmdoboo-
30b @ogoegdob 303995 gogo@zgdob dgegagddy
06985 ©5dm3000989cemo (BGH, 27.11.2008, VI
ZR 211/07, BauR 2009, 264; BGH, 18.12.2008,
VIl ZR 189/06, BauR 2009, 523; ...).

CC. 9§33mdMng0 s35mgdabogsb s meyzonl
bgmd g memgdobogob mboo gobgobbgomor  9.6.
bodedom g§o3gdab ,,35dmbdmds”, Gmzo oM o-
B99&MEHL dgbododobo bsdwdsm Lo odgddm-

mm bgend g amadol gogm@mdgdobsl w339 ©og-

393 o (3503900 badndsm 983980l go0sdm-

baenmds dgd 339000b 3sdmbdmdedgo wsdm jowd -
39cm0 101

dd. @o dmemmb, bostgodgd@mmem bgend g -
b3 36 dobo 3mb 36 98 Mo boboern oMo gmon go-

Mgdmgdols godm (803., ©590b56b79d0b dgbodmgd-
mmdo ob a30mgds, dnbol b 339000b dgdgbs, dors-
3560 moxomolb dmdngds) dgodmgds ogmb begb-
396%09m dpgmdsmgmdadn, sdobosh, Gmgme 3
D99mon omnbndbs, 9.6. ogomgdol g8sd3mdmngn
do3995(3 boyb396Domma dommdalb dgdob 39350 bo-
mImowanblb (vgl. BGH, 27.11.2008, VII ZR
211/07, NOW-RR 2009, 447;...).

27 ogomndol  9@o3mdGngem  da3gdol  momdody BoM.

d399ma II. 4. @)-30 gobbommma gowobygg@omgds: OLG
Disseldorf, dort Rn. 98.

3dsbmob, d9b5dgb0b gob(sbowgds, MMI dgomsb-
6398 memns bab3gbDomma 3ommds, mbs momymb
3408 958mMds, Bo@ash dob mbms 53 j0(30b bo-
@B gemob bogadzemols yzams ob gomgdmgds, Hm-
dgma(z (mbmmomal) m30mmdm dmambmgbol mos-
mgdolb  obsdmmgdl (9.6. @omymaal  omgmmos,
dom. BGH, 17.10.1984, Vill ZR 181/83, NJW
1985, 497; ...). oxd30, odob bobsdommdss ab,
mmd d9bsdgby co30b dbGog (Jobo dgboggdemols ob
dgmmgaemo 48 go3980b B30600b Romamgddn)
@obodmmgdmmom Bsmdmomagbl, Hmmol ©s Mo
30m9dmgd9ddo mbws dgorsbbdgdmmanym babdgb-
Dommo 3ommdo (...).

ee. mnomgem dgdmbzgzsdn bosgmom gomg-
dmgdgdoo bywgds, st fndgd&mmobozol 535~
mgdob dagdob B9dmasmbndbyemn bLsbggdo-
©36 mmdgmmons 3mb 369§ dgdmbzgz3dn dm-
6999cro (dom. BGH, 26.03.1992, VII ZR 198/91,
BauR 1992, 505;...).“

b) bgm3dg3@madal aogm@3dgds x9M 30@a3
30‘3633333@0 bo3ﬁm3d@m an‘bsganb ggﬁmb

bgmdg3magdol  dabosMbol  @owggbabol
96m-gMo0  (396@MomMo  3Mmdmgds bdoMow
03530 3am3sMgmdl, Mmd s6do®gd@mMabmgals
©535mgdab do(39d0b 3m3gb@&3d0 badmemme b 3o-
LEo bLadMmygd@m dgEgan IO Jowgg dMss gobbe-
begmo. 5do@ma LadhmgdGm ©agamgdol do-
Babo 30639 9893dg dgndmgds abacg ogmb, Gm3
bodmemme 6s3obMo badmmgd@m dgwgan 3mg-
J&06960L 3080bsMgmdaliol bodog-bsdny aob-

gomsfEgb.
aa) y35mgdab 58s3mdMngse dn393d

sbgoo LoGoz00b Imggemgds, gMma dbMng,
dgodmgds ndom, MM oG Jodqd@mMobozol oge-
mgdob dozgds g@o3mdmogs dmbogl, g.0. oM jo-
&9J&™ML JOmbmemmanyMow dmdgzbm badmm-
994@™ gobgd0 og35mmb Ibmeme 35d0b, Mm(3e
1339 356bmM(309mgdmmo badymdaom g@e3gda dg-
damdo badmmgd@m 30bbgdabomgal bszdsmabow
3355300 boggmdzgemlb J86ab.27
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bb) 3790amdn ©3335mgd93ab 3a393>

o) 093000039 35990 339390 badmmgd@m do-
b6gd0b Jombgoozo, 3506(5 aoxmM3mads 3q3c-
am3o Ladydom g@e3gdalb dmI(339ma LostJodgd-
GmOm bgmdg3emmmgds, gb me bozombl bsdmg-
0l

- a9bbobmaBmmdalb s 3M0GgMandgdo
Mbs 0gmb o3ymn, HmI dgoobbdgds badwgo-
mo© honmgammb.

- bLodoMmormgdMngsm Mmame ¢bws 3mbLE)-
0609L ob, A3 5sMLgdmMEL bLadmmmme bs3ob-
9890 bLadMmmgd@m s Lodbgsdbgwzgmm dab-
6930b ©0b63303nM 3Mm(39L3dn 3Mb3Mg&nbs(300L
Logo®mgds.

LobodsGmmm 3Mod@ogs dofomoms dgbod-
mgdmo@ 300hbggl, Mm3 LasMdodgd@mem bgm-

dg36mmgdab Abamggdds bgmdg3@mmgdol ewmg-
d0b 3m3gb@3do oMz bLodMmgd@m s Labgosdbyo-

39m 30bbgdn gobLbodmgMmMb ©g@omMGom o
o6 (3 LadMmgd@m o Ladydom gGodgda smbyMmb
6360 73001.28 53 Labal bgmdg3Emmagdals 658-
©3000mdol dobodsmy® LodsmmmgdMag babsdo-
mM693bg o oo LadoMmmgdMng 3mbLE MY (50-
0dg 89M3sbnol dommabo ggogMomn®o babe-
doforemm aob35MGogL:

BGH, 2015 Bmab 23 s3Mamab g50036y39&0-
mgds - VII ZR 131/13 - BGHZ 205, 107, juris ((30-

&989d0 330690 dg33mamos, bodasLds d38m-
Mobos):

»309em0 24
a) bgemd g 9mgdob 653w30mmm3ab 60bs30-

M35 gbg-0ob 145-9 s dgdgmdn 33mogMmsg-
d0b dobgoz00m (338mA0b d960d365: dom. Jom-
o9 bsds@mmsemdn bz-ob 327-5 dobemn), Hm-
3mmi 6gbo, smob ob, mm3 byemd g emgdab
©3930b dmdgb§dn 356bsdmzMmemns b5 30bMn
3338 mgd980 36s Mm3nggd§ama dsbd§sdg-
0o gsbbodmgms dgndmgds, 356bsdmzMmsns
(dom.  omdoBdggdmeolb  bodndomb  0omdody:

28 BGH, Urteil vom 11. Juli 2019 - VIl ZR 266/17 - BGHZ
223, 1, juris Rn. 23; BGH, Urteil vom 23. April 2015 - VII
ZR 131/13 - BGHZ 205, 107, juris Rn. 24 ff.

16

BGH, 1996 6ol 8 ;gd g 5emob go@sbyz980emg-
3o - VIl ZR 219/94 - BauR 1996, 412...).

590 25
bgemdgam9emgdob o960bslb dmbsmbgemal

33mEg09mgdgdo  bsdsdabm  g5dm 33930l
989389 ... bszdsmobow 356bsdmamaemn aym.
bbgo yzgeroggmosh gmomsw, bodsdobm godmj3-
m930b 98030 dmoz03b 58m(306930b 5L G 9ds-
bo o doremosbo bLsdwdomb bogommgdgdobogal
mh93980b 8o(39950. 3dsbnob, ob 3Gmmdemgdgdo,
mmdemgdocs boddgbgdemm sdm306 98000086, LodmHm-
9J&™ dmanbmzbgdosb s bobumagemo dndbydo-
@56 dmd0nbsmgmdl, mbos dgdmbdwgl, goz90-
@9b 0bsmndo s sdbGyL. 35939 0gmerabbdy-
3o dgd 339000b bamgoemgdob, bs6dmoggb9d0bs o
dmorbmzbgdols godm joobgs s gobboengs (BGH,
2014 6ol 10 ogemobols gosbyzg&omgdgdo - Vil
ZR 55/13 - BauR 2014, 1801, Rn. 10; BGH, 2013
6ol 20 ngbobob gowsbyzgdnmads - VII ZR 4/12
- BauR 2013, 1472). st408948m8s mbos gsdm-
0300bmb b x980b dgbobgd dmbodmgd9da(3, Go-
0o 3obbodmgmmb 3Gmg ol g3mbmdogamo go-
macgdo (BGH, 2013 6ol 21 dom@§ob gowsbyzg-
Gomgds - VIl ZR 230/11 - BGHZ 197, 93, Rn. 9).

oo 27

b) aa) dmbombgenb bbgs ... (s38mmab dgbad-
360: 89-2 o dgdamdo Lodndsm 98398006 ©o-
30390698 9cemo [dom. 1. 2. a.]) ... gommwgdmemgd g-
30 bgend g 361 memgdob wogdol dmdbg§do st (s go-
bLodmgMmen oym s oM (3 Md0ogd§ Mo 3obbos-
dgmon.

3o 28

39-2 bodmdom gBodn gbgds 6obsbbom sg9ad-
gob. HOAI-L (2002) 89-15 3smogmoggnlb dg-2 66.
d9-2 bmdmol dobyogoom, ogn dmagzogb bogds-
mgdolb 865m0dl. door dmEnbos 1-gen bodwdom
R0dodo dgdmdsggdaemo o6 dgd 33900b dogm do-
o0mgdaemo yz9ems dgganb Bsbgms, @oymes o
0689805300 (...). 38507 woRmdbgdoo dgd 339000~
borgolb bLobamggmn dodbgdo mbws dgxagmogb,
3MmggG0mgdol 3mb (3993300 dgdndogmgl, 6956~



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

030b domgdobosb s jo3domgdoom 6obsbbsma dm-
m30Ms 398960 bomndomormb s bam xomommosb-
39 8o0bgmmb. o bgendg @ memgdol ogdobob
3dm306980 s dgbob@mmemgdgmo bLadndsm ob gz
89M 33939005, Brmameiz bowogm bogdgdo, s-
JoB9dBME0b 30m@gdmemgds 89-2 bodmdsm gBo-
3% byend 93 336 gcm dbs gors dmmals of (3 3obbo d-
300 S 30 (3 MB097E Mo 356bsdmaMmowon.

590 29

sbgor dgdmbzgzedo, byendgymmmadol owg-
Bobsb oo mamm s@0s 356bsdmgmmemn ob mdoy-
J& @ 356bodm3Mmon 89-3-00b 39-9 9803980l
(HOAI, § 15, 6s6. 2 [2002]) dgbo@Byzobo bbgs bo-
dmdomgdo, Mogob obobn Bobobbsmo wsggadzol
9B833dg 3ob0bodmgm gdo.

goco 30

bb) dsgmsd bgmmdgsmemgdob owgdalb dm-
d968d0 bgmmd g 9emgdob dnbssmbab g3sb6bsd-
@3 9mmds 36 063936 dob dsmnenmdsb, Am 3o

(3mb 390366 7"
M) d9056b3b 96, AmI dmbosmhb gemab 35emeg-

bgemdgd 3369cm0  dbomggdo

39emgdgd0b dnbssmbab 356b5dmazmab 9oaemgds
dm3sbabob ©gpsb 3gmbos (3bz-ob §§ 315,
316), G55 boodgmszom bobsdsmommd of gobo-
boes. (s38mEab dgbodgbs: gb 6mmdgdo dgB60-
o bg-ob 325-9 db ol sbsmmmgos).

oo 31

abg-ob 315-9 o dgdamdn 3smogmoxngdo by-
d 93 330 90 3655 993L dgbodemgdemmdal sdemgsl,
bogobmo goemgdmmadgdo bgendg 6 memgdob oo-
@930l dmdgb§do oF o0 3mbHYGMb s gFHor-
gmo dbomgl (bg-ob §§ 315, 316) o6 dgbody 30mb

... bogygogmo godmbsgmemn ob 3mb jemmwmgb-
Gmo dgomobbdgdoom dob396 mgemgds, asbbsdm-

3mmb gomogdaemgdol dobssmbo (...)..."
cc) a56Ls3mmMgdyma Lsznmbgda Jgdam-
do 533339380l dn3930bL5L

(1) o9y 36mgd@omgdal 3Mm39L30 0339mgds,
M3 356530 Ibg39mmdadn Jomadymn LadMm-

93&™ dggan mdogd@nmaw donmbgzgmos, gor-

2 Y. sbygg Schwenker/Rodemann in: Erman BGB, Kom-
mentar, 17. Auflage 2023, § 650p BGB Rn. 4.

©989mgdal Jobsombab (3omdbAogsm gobbadms-

00 YRmgds 35dmamo3bgds, Mowasb ob ¢339 39-
M6 3mmd3LEgds bgmadg3Mmgdoo dgmabbdg-

S oMy mgddo. 3mb3MgGmmo 3g8mbzgsal ao-
98mgd33bge s3mzoegdamao, dbafggdo 3gmo-
mbobmnbogMgdol 360630300006 g5dm3nbamg
35mEadmbo 5M0sb vy oM, bgmdgiMmmagds
donbowogmb 5Mbgdem ao653mgdqdl, Moms bo-
30bM0 LadMmggd@m doDobn gobbm(zngmgdocn
a5bqL.2° o 9L Fg8mbggzs sMss Labgbyg, Lobgem-

dg3Ommgdm  emogmonmdsdy 3030 (39mgdd
a6dgm3o00006 g3omEgdnmgdom gYMmogHnmdsdn

3oerdergdob
36M0b(3039060.

(2) o9y Ladabobm godmzzmggabsl go8mngsg-

dgbEmmgdal  goMorymagdol

ogds, Mm3 d933390b megobo bom3mmagbgdals
30bbmM (309mgds o6 dggdmos, abg-ob 630r 3omo-
aMog0 39M3sbne Ladsfmmamdn dgd3390L od-
mg3Lb dmImal L3goomY® NRmMydsb (Hm3gem-
bo(s oLIdYMYds 36 LFnMgds). Mowasb Jomoy)-
o LadsMmamo (nbygzg, EmamE (3 g9M3abyyema bo-
doGmamo 2017 benadog) sbgon dmdmab b3ggns-
& NRBegdsb o6 0(36mdl, 39333900L bogsngg-
mmdo dbmemme dmgswo dmdemal gmagds MRgds
b3-0b 636-9 Bnbemal bLoggmdggembg.*°

lll. 35Lybabdggdmmmds LadMmmgdGm
d73em3nbasb

1. Bmgaswo 3M0nb303930

50 J0d9démMab goreyoyemgdes @a3Mmy G-
ds, Mol dggasess LadMmgd@m 30bbgdolb doc-

bg3o0 dgbodmgdgmoa (oM. gobdsm@gdgda Il 1.-
do).

a) 39333900l 636A3mEa96980

530@m3  LdsMJodgd@mem bgmdgMmmgds,
356Ls 3gNMgdom 3Mmgd@ntgdol g&o39ddg, dm-

0obmgl gmm3gHsonm OmngMomdsl s jndg-
JB™MELS s dab dg333900L ImEnb.

30 k. aghdsbym Ladstmomdn (§ 648 BGB): Stelzner in:
Herberger/Martinek/RiRmann/Weth/Wirdinger, jurisPK-
BGB, 10. Aufl., § 650r BGB (Stand: 01.02.2023) Rn. 12.
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56408 9d@™mMs magabn b3gzoomyMo 3Mmyg-
Lommo (3mEboo 3933390 3MbLYMmE (300 ¢bros
35960mb; b oMo Jbmmme 3Gmgggbomm-@89460-
3960 dodsmormadoom, 9Madg, sbgzg 853339~
o0l d0gM godmmngdmmo dgbgommgdgdol bgdob-
dogfo 93mbm3ogymo dgmgagdol dodsGomyyemg-
dom. oy dgd339mb, 93 goggdom, 3GmygLoyemo
3MBLYmEB o300 g3960s s 35635MEqgdgda dog(39,
dsbgg 930bM9ds O53Mb3MgGML LadMmagd@m do-
Bo60. 0 96908 gJ&™E0b 3mg]&otgdsl Lame-
bome dgmdmos 58 3abbab &q6039Ma@ s g3m-
bm3dogyMo doMmgdmms asbbmmzngmads, ngo
bgmdg36mmgdol Jgbodsdobsw dmJdgrogdl. qb
sbgo 30dnbacz, Mm(ge bogdamabo 3mbLymE o300l
d99m9a d9333900bogal babyMzgmo 3mbsgay o
&9dbognmem (dsgomoms, domsma LEsGabEo0-
3960 3mmbmgbgdal aodm) asbbsznm@gdae do-
mobbdggel b g0bsblbyyM obsobsmygdl nmbmgl.

b) §346030L sma36gdgema Bgbgdab 3603369-
mmdd

g bgbo, doMomosow bGobsmE M bo-
dd969dmmm  36Mmgd8gddn, dgodmgds 30goMo)-
oMo, Mmd Ggdbozol smas@gdama Bgbgdo
3Mmgd@ob 3060dsmyM Immbmzbslb Bamdmac-
ang.31 5d0@ma3, Hmamd(z 6gbo, s@Jodqd@mcab
Lodmdom Bogmnabos, Mmzs ngo o dgqbadadgds
&996030L s@0sMgdmem Eqlgdl.3?

&9db030L bgbo smosMgdymae Mbos Rsnmge-
mmb, 099y 356 ¢9460300L 3MMEBgLombamms dmMals
Loymggmmom boadgsbogMm smnofgds dmodmgs

5 365803530 a08m(300mm0 s bgManmas.3

aa) §396030L dad3Mgdyma bgbgdowsb go-
©3b393°

dobgsgo s3nbs, bgmdg3333Mgm dbatggdl

31 mg@omace: BGH, Urteil vom 10. Juli 2014 - VII ZR
55/13 - NJW 2014, 3511, Rn. 17 f., 58mbsfogdn 2. C).-
do.

32 OLG Dusseldorf, Urteil vom 27. Oktober 2020 - I-21 U
57/17 - juris Rn. 78; OLG Ddusseldorf, Urteil vom
23.02.2001 - 22 U 130/00 - juris Rn. 3; OLG Dresden, Ur-
teil vom 09.06.2010 - 1 U 745/09 - juris Rn. 42.

33 OLG Rostock, Beschluss vom 23. September 2020 - 4 U
86/19 - BauR 2021, 1479, juris Rn. 4.
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Lobgmdg 3O madm mogabyxmgds sdmggzlb Lady-
smgdsl, dgoobbdebgb @ gdbozol smosfgdamma
BgLgdabogsb gobbbgeggdmm LodMmgd@m Lodgy-
domDyg. o Mbos a5030xbmb M0 gomamgds:

(1) La3dgbgdemm 3mMgd@0b L3gz0x0 0Lk dg-
0dmgds 30dm3nbsMgmdraglb, Mm3 bgmdgzey-
mgdab dgbadadabo 3Mmgd@omgds s 30mgdmow
oobmglb 9d6030L Lagmggmmome smostgdamman
bgLgdnsb gowabgggsl. gb sbgs, 3oMzgm Mogado,
Logobggdm 3mdgMzomma dgbmdgdal 56 L3g(so-
%0360 bagomgdgdal Imabdsmgdgmos bsgbm-
3690mab dgdmbgggzedn, MmamMo(zes, dogsmo-
oo, dgdbmmommao dgbedmgdmmdol 3Jmby 3om-
0300 5053@0Mgdmo baosbmzMgdgmo.* od-
(39, 3M57d@&03530 sbgmn Godal L3gosmycn dg-
bmdgdabmgal L3gnomnEo LEGSbosMEgdaz dg-
39353000, MmM3mgdbsg bbgbgdymo babsdammdg-
dom 8gd6030L smnsmgdama Bgbgdalb dmbgds dg-
adgds dogbagmb.

(2) gotrs 530bs, 560 gd&mML dgndmgds dg-

333990L 3mobmgbgdalb Lagmdzgmdgi g3omg-
dmEgLb B94b030L smnsmgdymoa 6gbgdnsb gowe-
b3939. 3gMdme, bszobmn ,80bsbo” LodsMomagd-
M0go@ ©obadzgd FoMamgddo (530l momdady
J398mo bb)) 393 339m0b Bagf gobobabrmgmgds.

353653 3MdnBgd@m@ds yzgms Gabga (sbo-
©350 960> 656GIM3RnbmL, Am3s d533390L §9-
46030bL 5036939 ma Bgbgdnesb 33dmInbamy
d0bndsmyMn dmabmzbgdol dgbAmmagds 56
beyAb.3° 04 993339035 56 0(30b &g4603m60 LEo-
bRoMGg00@b 3oobzg30b dg@gagde, Gdodad-
&m0l 3sbyybobdg gdmmdal godmmasbgal bogyy-
dggmo 396 0469ds ab, Hmd dgdzzgomo 3Mmgd@ob
89400360 LEbLMEGgdab oy (339 3sbbm-
6(309mqd5b 05663 d.%

3Mb3Mg& o d93mbggzal  gofgdmgdgddgs
©5dm300gdnmon, 3MJodgd&mmlL g30LbMgds oy

34338 30693Dg sa3@0Mgdamo bazbmzmgdmal Bmobmg-

6930bmgal dw@.: OLG Hamm, Urteil vom 28. Januar

2021 - 1-21 U 54/19 - NJW-RR 2021, 675, juris Rn. 37 ff.

35 OLG Dresden, Urteil vom 9. Juni 2010 - 1 U 745/09 - juris
Rn. 24.

36 vgl. BGH, Urteil vom 14.11.2017 - VII ZR 65/14 - NJW
2018, 391, juris Rn. 29; BGH, Urteil vom 7. Marz 2013 -
VII ZR 134/12 - BauR 2013, 952, juris Rn. 15; BGH, Urteil
vom 4. Juni 2009 - VII ZR 54/07 - BGHZ 181, 225, Rn. 14.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

65 0bgomn 3Mmgd@nb 394365, Hm3gmag batob-
bmdMogom ob gmmdsmmfon bLEmew 56 babo-
mMMoM03 53359mBomgdlb ©946030L semnofgdmmo
BqLgdal LB OBEIMEGL; Fsgsmomaw, o4 39333900
3bo0ymxl, Hm3 ©s0bBgmgbgdgmas bmmoaymo
b obsis §qdgbgdamm@a 3gbmdal 3Gmgd-
Goo.

bb) 6593360n30bL domgdab 393335, 3Mmgd-
&06330b 0530bnggmgdab gaMgmgdo

6930b30gM0 Leddg6gdem-Bg4bnznGn 3mb(3g-
B300L aoMgash Lbodmddgom GoMamgdl 4dbals
Logsmm-badsMonmgdMmago 3mmbm36330.37 030~
39 0ogdab Logbom dmdGomdal ©bogMmbmgdals
Bmgse 0b@gmgbdg (MmIgmo abgoss gomge-
mabbobgdymos Lagomm-badoMommgdog dmo-
bm3bqddn), dogomome bsddgbgdmm 3M33mbygb-
8900l odmol LaggEmbgbmsb dodsMogdoon.

oo gb 0dsb o6 60dbogb, GM3 sMdodgd-
GmMOL mognsbzg gzMdomgds bogstm-badstron-
936030 bgdommngol dncmgdal (3000. 30Mggem Go-
330, LEbEIGGNm bsddgbgdmm 36mgdEgddo,
mamtg 6gbo, b ngoMmonwgdmogl, Hm3 bg-
mdg3609magdol Ibocggdalb dodsobas abgomn 3Grmg-
380, O®m3gmai LogsMM-badsMmmgdog dmo-
bm369060056 dgLodsdnbmdsdy LyMombdam gd398L
of omdMogl. gb, Mmameg bgbn, 0do@mad dggbe-
353gds dbamgms bogomomom bgdol, Mmd Logs-
Am-badoMmmgdMogn  bgdosmmgal  dm3mggdals
36Mm39b3d0 godmzggonmon yzgmes gggo eMmal go-
F0obMgdobo o @sds@gdom gobbomasl, bma-
XIO 3o 3GmggEob (33emamgdobsz 0bgg3L. 530l
0b@gegbo 3o, by 33069 LESbIGEGMm Laddg-
bgdemm 36mgd@&qddn, d93339mb o6 94bgd0.

o330 3obbs 3mmmgdmmao bagqgomdabs s 3m-
dgMEomo Lddgbgdemm 3Mmgd@gdals dgdmbgg-
3530, bOymos dgbsedmgdgmos d5043bsb zome-
905, Mmsd dgd339mb mo3000063g9 Lymoz o
LyAL Bogoglb LogsMmM-badsMmmgdogow Y39-
by NbagGmmbm abom. 030, 30dodgd&mEal

37 Bgdomogol dm3mggdalb  Jgbodmgdmmdsbosb  wsjog-
dofgdoo .. OLG Frankfurt, Urteil vom 15. Dezember
2011 -12 U 71/10 - NJW 2012, 1739, juris Rn. 60.

dgbedsdabo domnmgdgdob dgogase 393 33900bo-
30L sbgomo doamdal Logmmbggdo (36mdomos,
06408 gd@mMo  Bmgdsdmboemons, dgbodsdabo
c0b3obdgd(zzgmn  3Gmgddo d9436sL. o33,
Mmamey bgbo, 3obbgo ab GgoMmo, M3 Botm-
dmEaqboem 3Mmgd8 by Logstm-badsmmmgdnga
bgdomzs dgndmgds 396 0gbglb 3m3mggdaema.

Logomm-bodommmadmngn gomamgdol mom-
3obg g93mmgdymon go63oM@qdgda, Hmamez 6g-
bo, 3ME9mEgds sbg39 LdIgbdMdemm s bLyzym-
930b bLadsmamab bmMIgddg (3. dogMad, Mo-
306 0bobo Lodmdomogm LadsGmnmolb Lob®gdsdn
©0L3Mbo(309Mbo 56086, BgLady 3oMms MRmadg-
330 homgmmo 36mgd@n(3 dgndmgds aymb bgmdg-
3Omagdol dgbodadnbo. 83alb Bobodnmmds abss,
3, Bmamg Bgbo, 93 gnoboom gGm gs8m(3-
ods 3Md0dgd@mmds d9333900L bodoMomad-
030 3MMdmgdoGngs ¢bws s4ybbbsl s, dobo oo-
bbdmdol dgdmbggzedn, ndGYbmL 396 dmbsedston-
936030 3GMdmgdgdal dgdmagdobrsgzsmaw LB-
Mogom Imagotgdsdy, dogomomaw, byMzo&mdg-
d0b dgmobbdgdals gboom.

o9 90408 gd@mmb bs3z0bmn 5ggb mdagd@nb
©336MmgJ&gds s dgbynwgzgdo, 3ob 530l gofmes
1B dMYb3gmymb, Hm3 dgbynwggdals Lodsm-
DOm0 56 30M3qL.%8 s3sz3MmMYms 6o g-
GmM@3s yzgemos ob Immbmzgbs Mbos gonmgamabbo-
bmb, HmIgmo(g Lodmdom LogM(3gdn oLO3gdy-
mms ©(335L gdbabyMmgds, dogomoma Lodsm-
mabmab, gobosmgdobmab ob sgMs(300L056 s 3o3-
3069300.%

cc) dnbssmbmdMagn Immbmzbgda a5bbmem-
309mgdab 39330b, bLddxdsmb 5mbgMabys s 5.3.
dodosmo

33bbmM(309mgdal a39a3dgdn, babsdgdo >
Lsd9mdomb sMBgMammdgda J53339m3s LSIIg-
693mm 3m333605L 03 Am(zymmdoms S G-

o bodgbgoo 9bos 3305L33L, M3 Lago-

38 QOberlandesgericht des Landes Sachsen-Anhalt, Urteil
vom 16. Dezember 2022 - 7 U 40/22 - BauR 2023, 1285,
juris Rn. 41 ff.

39 OLG Disseldorf, Urteil vom 27. Oktober 2020 - 1-21 U
57/17 - juris Rn. 80.
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Amd 9bszmm LabsGm bLsIYdosmb Fgbasbmy-
mgdmie > 3Mm3gbob Igugygmbgdgmo Jad-
©0656Agmdabscgzab.4? 894603960 Boymmo bo-
bom baddomb dgdmbggszeda, gb dgadmgds dm-
0(393090 badmdomb DybE smbgMaba(s; doo xdg-
&gb, 0 3qLsds80b0 (3mEbs Leddgbgdemm 3m33e-
6oob mogobmagom 396 946936.4

oy d933390b 93 gomEgdmmgdal dqbabmyy-
mgdo@ (3oL momdadg 4zgdma VII. 3. b) aa) o
ff)) o6 Jo@gd@mMab sbdamgds LnMagds, stido-
&9J&mM3s b 3madDomb asbbm@(309madab-
056 0535330690 mm0 ©m3dgb@gdo, MmAmgda(s
03 3mmbm3693L 53859ymagzamgdl. gb 0dsb bndbsgl,
m3d dgd3zzgmbs s Lddgbgdemm 3m33605L dm-
0L LadoMmmmgdMng YHmogHonmdadn s@bgdyemo
a0dommmgdymo  dmmmeEobgdn  gogmgbsl  ob-
6L 5Md0®g9&mMal gommgdnmagdols dobosml-
by.

a56bm@ (309mgd0b g@odalb gomamadda oM o-
&9d@mML sbgzg dgodmgds Imgmbmgmb, ©g@e-
&0 dmmbmzbgdol gobgFom 1dHYbggmymb,
3 L3g(300mabBgdal JogH g 9330 7d0bOL s
339690mmdab gobbm(309mgdabol bogsmm bod-
d9b9demm badaMoremal dmmbmgbgdo o3mo ng-
6gdo. 9Md0dgd@mMas o6 Mbos @oMdzel goMmayy-
©0, ®m3 L3goomab@o ©sdagadsmgdgmo sbwos
Loddgbgdemm 3MIZobns Mdgz308bma ZoMawa 3sbyy-
bobdagommdoo on(30396 LogsMm-badsMommgd-
603 Imobmgbqgdl.+?

dd) 3mmAEabsznab 35mEgdanmgdgdo doMmo-
050 3Mmg]§ncgdab gosmamgdda

dofomsesm o bsddgbgdmm 36mgddgddn

dmogoM0 ©o33MmgJ@&gdmol gommgdamgds dgo-
demgds ngmb 3Mmgd@omgdab (3om3gmmoa badoygg-

40 3. BGH, Urteil vom 15. Dezember 1969 - VII ZR 8/68 -
WM 1970, 354, juris Rn. 41 Schleswig-Holsteinisches
Oberlandesgericht, Urteil vom 8. Juli 2022 - 1 U 97/21 -
NJW 2022, 2940, juris Rn. 31.

41 KG Berlin, Urteil vom 1. Februar 2019 - 21 U 70/18 - BauR
2019, 1818, juris Rn. 26, Lobobdim 3ggmdo (393ber-
358dmyg  @dmodmmsiaalb  3m33mbogeo  Lobgdab-
ogob.

42 OLG Disseldorf, Urteil vom 1. Juli 2022 - I-22 U 67/21 -
BauR 2023, 1012, juris Rn. 63.
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30l gMndobgmmsb jmmmnbomgdss. gb dmoom-
bmgb 3m339@8g6(30980L 33ox0m@ 3obLsdE3gMSL,
3d9b9dmmdadn dmbabamgms bagddasbmdals gowe-
33990b bg®EG0mgdal oagbobs @s 3Mb@MmmeL
(30639 Mogda 36mgd@&ntgdsbes s gobbm(sog-
mgdslb dmMab), sbgzg dYbGn gogdal 3obgEmsb.
Lbgoagomo, Lyym 33069, oo 3Mmgd@gdo do-
0o 396 asbbme(30gmoads.+

c) LadMmmgd@m IgEmdab LadsAanmgdMagn
EHICHESED

50356 3608 gd@mMab 35mEgdnmgds bs-
3mmgd@m Ls3ydomb Jgmganlb Laboo 9bs3emm

36Mmgd@ob 33g6gds 563> (33ab MoMd5Ddy Bg-
dma ll. 1.), dab d0gM 35mE9dnmgdab sMmm3g-
30Lsb dsbdg EazabMmgdyma LsbsMmom a33636-
8033 396 0d6935 3adsmanma L5IIgb90emm
36mgd@ob 6s3mab a53mbBmMgdabzg6.4 6o ;-
ol 353mbbmMgdol dmobmgbol dmzmemmds,
®o30b0 d69b0b godm, o6 dgndmgds smgda@gdm-
©ab doMomopo gomEgdnmgdol dm(3mmmdsb.
396M35600b ndommgbo BgogMomymo bobodsmo-
mmb Lo yggdom HM3 0:g3sb, ,6530LM0 bsggom-
30l ©odbdgds 35@gdoma dgbMymadol gam-
amgdl” asbbodmgMmagh.#

08039 Bgbo 3mg3qgdL, MHms 3933390L og3b
B0560b 565bMnFgdal mgmgds. gb 0do@ma3, Hm3
M9L&0B (303 90 dgadmgds nymb FadsGomyyma
03 3am3smgmdal bom3mddbob3gb, m3dgmags
3o@RISYIIo0b RIYHEFIzEm3olb dg8mbggzedo
0g6gdms bs3obo.

3ogM5d oy) LadMmgd@m dgzemdom gs3mbgg-
@0 36mgJ&ob bagmal godm ©sdsdgdoma dgb-
Amgds md30000639 30dmoMoisbgds, G bag-
mob 333mbBbmAMgdab dmabmgzgbobogal MRgds

43 BGH, Urteil vom 26. Juli 2007 - VII ZR 42/05 - BGHZ 173,
314, juris Rn. 35.

44 BGH, Urteil vom 16. Februar 2017 - VIl ZR 242/13 - NJW
2017, 1669, juris Rn. 23; BGH, Urteil vom 8. Juli 2010 -
VII ZR 171/08 - NJW 2010, 3573, juris Rn. 11; BGH, Urteil
vom 11. Oktober 2007 - VII ZR 65/06 - BauR 2007, 2083,
juris Rn. 15.

45 BGH, Urteil vom 7. Februar 2019 - VII ZR 63/18 - BGHZ
224, 271, juris Rn. 32.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

30030m0.4¢ 530l bo(33mo0, 6960b3ngHa Logomab-
&om 356 bsbol 5bsbmonEgdol Immbmzbs gvy-
moo 3303bnb3gb o6 dgbody SoMmms gymon
35mgdmadgdobagsb asmegabyygmadol 3gbss
808060’)‘3@0.47 530b godm, Lo3obmbdgdemm dm-
qmoEsb ©ond3zgdgm gomobggzel Boamdmaco-
396L, Gmss LasMdodgd@mem bgmdgzGmmgdals
LEBEOG M  30MMdgddn  gobLadM3MYmNY,
3 393 33903s oM J0dgd@&mol dogm boggdmdo-
Logal oygbgdmema Dasbals sedmagbg&s, dmabm-
360L dgdmbggzedo, 5Mdodgd@m@L nbrs dnsb-
omb.48

09339, 09 3MmgJ&0Mgdal bmbo %96 3093
36155 boggomdodyg sbobyma, 6o gd@mEL ¢b-
5 3Jmbrglb dgbodmgdmmds, bbgs LogoMab@om
dmmbmgbgdal 653mygbgdodyg msgabo bszemm-
3560 b33Bmgd@m bLodnJom g33mMaLBmAmb.4°

o) baddgbgdmm Bogmdy 3oLybabdggdmmds
930LMgds MmamM (3 oM Jo@gdmmb, sbggg Laddg-
bgdemm 3m3d3sb0sl, gymown gowsbonms s dg-
Lodg SoMms Mmoo FomEgdmgdgdabasb go-
mo30bBmgdoo dgdmgamagems dgndmgds gm-
mab0sdo dmzoeglb 3d9695mmdals gob3sbmm(sog-
mgdgmo 3m335600b396 d0dsMorym Fmmbmazbgd-
036, M30a56 0bnbo Y3aMsGgbow ©sds@gdocm dg-
LENmMgdadgs MM0gbBoMgdmmo. 530b Momdody
MBOH™M sbzMomgdoo ab. VII. 2. ¢).

o4y bLdddgbgdmm 3Mmgddo Lodmmgd@m dgs-
©m30o Imnmo bgygmmb bobomdn ¢339 gobbm-
(3090, 0bdolb Jombgs, Medwgbow oJ3L 393 3-
3900 36Mmgd&otgdaol bogmol  as3mbbmmgdals
(330 oMmbo 0bBgMgbo. ggcdsbonl Mdscmglb-

ds  ggEgMmsmnMds

d3gm a9056y39@&nmgdadn o3 bszombl Wemyman-
oo 3sbyybo 60[)(30.50 o330 9983390, bLyen 3(z0-

Lobosdstommd  gMor-gfo

69, 35906 ¢bos 3Jmbrgl asdsGmmgdemma nbd)g-

46 BGH, Urteil vom 28. Januar 2016 - VII ZR 266/14 - BGHZ
208, 372, juris Rn. 37, s3mbastnwgda lll. 2. ¢) (2)-30; BGH,
Urteil vom 10. Juli 2014 - VII ZR 55/13 - NJW 2014, 3511,
juris Rn. 18, s3mbstmoawgdo ll. 2. c) (4)-3o; BGH, Urteil
vom 8. Juli 2010 - VII ZR 171/08 - NJW 2010, 3573, juris
Rn. 11; BGH, Urteil vom 11. Oktober 2007 - VII ZR 65/06
- BauR 2007, 2083, juris Rn. 15.

47 BGH, Urteil vom 22. Februar 2018 - VIl ZR 46/17 - BGHZ
218, 1, juris Rn. 59, 8m393ymos g3gdmo 2. ¢) (1))-3n
boBormdeog.

Mgbo, Gmgs 3oL badmmgd@m bogmals smdmebg-
ol dgdwga LoMegds bogmalb aod3mbbmmgdals
dgwgaem dgddbomo dpgmdsmgmdol adaabd -
M9dgmo Ladmmgdo; gb sbgs, Jogomomam, MHm(3d
bogdg gbgds gmgd@Mm, gomdmdabes s Bymab go-
43560mmdgdL o 3obamabsznsb.

2. 50360b 563bmonMgdalb Imambmgbs, dMs-
mgnmmdd, basbob pspagbs

o Mo gd@mto mogal Mmdgmadg doto-
0oR 3ormERISPmYSL IMemPmor @aMn3g3h,
356 dmasmn 3omEgdnmgdom-badsmmgdngzn
bm™3gdals Jabgozom ¢bos s5bsdrmaymmL basbo.
J399mo dm(393gm LobodsMmmm aswsebyzg@o-
mgdq8dn  3obybobdagdmmds  @ogdbgdmmos
abg-0b 635-g 3omogmogdg (d3. Mgsd0s), doga-
53 dmobmgbal gb Loggmdggmo Lo 3obmbdwgdemm
(330mgd9d0b  asdm  dmdggmgdymos. oryd(ze
03ab o6 ¢303d0Mqds Ms0dg babol Jobss@bmd-
030 (330 gds.

J399mon dm(399mm a5635MB9d98d0 og(396&0
3539098990 36 (doMomo@sm  9Ma3Mmdmg-
396) 3mmbmzgbal bogmdggmdyg, s68gw dMaemg-
@mdobs s Dosbob gedmogmal Lszombgddy.
53 Lggmmdo Joaggmo (Bosbol sbsDmanEmgdal
dmobmgbs Lg-ob 294-9 dgbroEsb, bomyggdab
3bsdraYMgdal Immbmgbs bg-ob 643-9 dnbmo-
©56) o gq9M3sbyymn Ladsmmama badmmmm dg-
©930b m35mbabdMNLom doMomsEsw gMmdsbgmb
93mb3ga39, sbg Hm3, dg3eamdn g56350Ggdgd0 Jo-
Moo 36 Jodgd@meal 3sbybaldggommdal bo-
doMormol asbgnmomgdabogobsi §dbol Loggeyd-
39mb. d98amd dbggmmdada doRbgeemas, GmA
B0560b 8b5DMOYMgdals Dmaswn 3Mnb(3039d0 3 30-
obgzggmobogol bo3bmdos, 8do&md doMomswsw
B0560b 9b5DMINMgdals Fbmmme 0d sb3g98gddy

48 BGH, Urteil vom 16. Februar 2017 - VII ZR 242/13 - NJW
2017, 1669, juris Rn. 18 ff.

49 BGH, Urteil vom 29. September 1988 - VIl ZR 182/87 -
BauR 1989, 97, juris Rn. 35; OLG Frankfurt, Urteil vom
11. Mai 2020 -29 U 56/19 - juris Rn. 114.

50 3. BGH, Beschluss vom 1. Februar 1965 - GSZ 1/64
- BGHZ 43, 227 - juris Rn. 16, 6m8mals dobggzoms(s,
36mgd@ob bogmol godmbBmmgds ,ofmeggmlb dmas390-
0", Moasb 3Gmgd@ab bogmoal aobbmmgds 396 asdm-
obbmEgdL 83969dmdob bogeb.
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dobgomegds yuMomgds, Mmdgmoay Godymns
408 9d@™MM0b 3sbybobdggdmmdabogol.

a) d3A3mgymmdd

3dodgdmea  dMsmgmme dmgddgegdb,
M (35 080 3G ML 0d 3Gmggboym 3mEbsL,

Gmdgemo( dob 3og@ 6530bMa 53m(336930b 356-
bmAgogmgdsb bgoMegds.S! oy Ls83gbgdemm
36mggd@ob 394360bmzalb L3gzogkngNE0 3GMmeg-
Lommo (3mEbss LagoMmm, asbdom@qgdol bmaswo
Bgbgdoo Mbos 3006339, dmogemds ©sd3Mmmyd-
&9dgm3ds 5640 g@™mMIs gb L3gEoGo PG bad-
mgd@m boboas 030bEs vy g3 33903 Moge©
1bs @sogomomlb b3gznomob@o sdggadamgdg-
(.52

04) 05356 533MM 994G gdgmb L3g30B03Hc0
3933509053 930bEMds S 03390gds (Mogz0637
ob dmg3006gd0m), M3 3ol LagnMm 3Mmegqboyy-
™0 (3mEbs (bogsMmemomm) o6 og3b, dobmgal dm-
48900980b M0 gbs 9@LgdMAL. 3nMggma: 356 me-
30bo Labgmoms s Mogz30L0 batigom Mbrs soyge-
bmb L3g(3nomabGo sdggadomgdgmo; gb 1 3obsob-
3bgmo 3ol gomegdmmgdals dgbeymgdada gbdo-
6905, 830@m3d dobo Bomnds@gdmmdabmgabs(s
0go 3sbabl 5a98L (gbg-0b 278-5 3smsamogo; b -
ob 396-9 3qbemn). dgmEg: doogemds ©od3mmyd-
&9dgmds 530l Mmomdody bws o36mdmb dgd3-
390b @ gHRomb, Gm3 3ob mog0bo Lobgmoms s
mo30b0 bagom d0yzebmb dgbodsdabo b3g(gne-
mob@o ©s3a9a8569d9m0.5

dog ™3, 3gmMg abo s 0@ qd@mmb o6 smsgo-
LyBmgdl msegobo 3obybobdggdmmdabash. ogo
33mog 3abgybl 0gq8Lb 030Dy, MM L3g30omobGo
©5339335Mgdgmo  LogMombomom dgomhigzs o
doMomgommo domomygdgdo dngzgds, sbggg dobo

51 BGH, Urteil vom 10. Juli 2003 - VII ZR 329/02 - BauR
2003, 1918, juris Rn. 26; OLG KdlIn, Urteil vom 30. Okto-
ber 2015 - 19 U 53/13 - juris Rn. 111.

52 BGH, Urteil vom 19. Dezember 1996 - VIl ZR 233/95 -
BauR 1997, 488, juris Rn. 17.

53 BGH, Urteil vom 14. Februar 2001 - VII ZR 176/99 - BGHZ
147, 1, juris Rn. 18; OLG KaoélIn, Urteil vom 30. Oktober
2015 -19 U 53/13 - juris Rn. 111.
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0539335Mgds M40 9d@mMabgseb dmbsommmubg-
mo (3mEboo g5083mbdpgds (oM. 356356 qdg-
b0 VII. 1. b-30)).*

b) ,bsfxgdo ymzgmo d5dmbgzgzabogzal”,
dmb3sM9dab aobsbaMmdmngzgdyma 350

36 40@9d@mMal gho-geho b3gzogngncd Lad-
Omgd@m dgemdsb (sbggg dgzmdal 3mabobyy-
950b dgbynzolb GoMamgddo; 530L momdady
J398mo, IV. 4.) Bomdmowg bl 9.6. ,basmyggda ym-
39emo d9dmbzgz0bogab”. gb 36ab Basbal 365%-
039M98abogab Lagomm ab bsMxgda, GmImg-
3oz 33Mmgdmo 33Mmg]§gdal dgdmbgggze-
doz dgodmgds b3M3madzalb. asds@mbgdymon
LoboadaMormm 3Msgdnzol dabgogom, gb batrggdo
99339030, Lataqgdmol gomsebadmgdols 3Gnb(z0-
3980056 35dm3nbofMyg, Immbmzbal dgbadzotg-
3o b gonmgamabbobmb.®

dogomomam, 077 3MJo&gd@mM3s bobdombobo-
bosmdgam  3o6gdalb bozgmew  Rgzgymmgdfngo
3060L 3oMgdo 3MMgd@o, M30bol 3oMgdals
3mbbbabs s bobdaMbobabssmdogam 3oMgdal
3mb@Gogobomgol aobgmmao batggdo, Bmames 69-
Lo, 565bMONFgda Boobl BaMmdmowggbl. md(se
obIMOmMgdym3ds 3933399035 brs gonmgsamal-
Babmb ol ods@gdocmn botiggdo, Mm3mgdocs
9953996905 g@cm dgofo 3ol 3mb@oglb s, dm-
a%9eM, 30b (bobdombabobosmdmgam 3o6al dg@o
Lo3ddndal godm) YRMM JysMoe adagmgdol o«
(30mgommdsl. gb @sds@gdomn boatggdo dob d
dgdmbgggedai 9469dmes  aobobgge, oMdo®gd-
GMAL 0930000639 LEMMO HM3 og3Mmg @ gdo-
b, 9.0. 0530000639 bobdoMmbOBbs>MBgam Jotg-
b0 ™3 ymgnemaym gsmzgamobbobgdymo.

54 BGH, Urteil vom 14. Februar 2001 - VIl ZR 176/99 - BGHZ
147, 1, juris Rn. 18; Urteil vom 19. Dezember 1996 - VII
ZR 233/95 - NJW 1997, 217, juris Rn. 18; OLG Ko&In, Urteil
vom 30. Oktober 2015 - 19 U 53/13 - juris Rn. 111.

55 BGH, Urteil vom 27. September 2018 - VIl ZR 45/17 -
NJW 2019, 421, juris Rn. 81; BGH, Urteil vom 18. Januar
1990 - VII ZR 171/88 - BauR 1990, 360, juris Rn. 13; BGH,
Urteil vom 17. Mai 1984 - VIl ZR 169/82 - BGHZ 91, 20,
juris Rn. 31.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

3ogMsd, 33 ,9mzgmo dgdmbgggabomgal bom-
®9%0b” owggbs 360d369mmzs6 Gog@mdMng Lo-
Mommggdmeb dgadmgds aymb s 303906 9d4ma,
3960dm@, Mmgs 3omdsmy@n gabgdos dgmabbdg-
gm0 96 B30 (39 3g9gemo bosbgsndm gmagdgb-
&gd0 bbgs 3odgbom 9M»3bndz6gmmsbaw 396
59393306095 bo3mmgab badydomb. sbgom go-
698530 bogomms basbal ssbemmgdomo dggge-
Lgds, Lamggdmal 35mdbadMgdabol Dasbals dnd-
496989mDy s30bE9dmmn 38 30(3900L Gz0Mmals
30035mabbobgdoo.

09y bogmob 30dmbBEmE5d0L g8m 3dmbdsmg-
dab 350> 3603369mm3bs bsbaymdmongagds,
a56bom Mbws 0469L (BogMed @M godmbs 3-
@obob bobom) 93 N30G@gbmdab godgomgs, or-
30 bogmo dgmemgdom a3056 0gmbogdl gggd@L
5 d99339mb 35653007 g93mygbgdom Mondg bome-
™0 56 Jon0s.% sbgmo 8, Bsgsmoma, dgnd-
mgds dmbegl, Mmzs 3bol Im3nmzgmgdol bod«y-
domgdo bogmosbns, dog®msed gbab dgboedsdobo dm-
6533900 ®0mJdol mmbo Brmal go63s3emmdsda
®o30L J0DoblL SLOYmMgds, Mondg LogMdbmda
dgdm3980L 3o69dg g93maygbgdmes s abal
LogafMol Mgadamo@soznnlb dgmgasw dobo dmbdos-
930b 350930 aobsbadmogws.?’

Loddgbgbmm Mm@ 3dn Roorymoa Modgbndy
3060b 3obyybobdggdmmdob moemdadby dzgdmo VII
mo3d0s Laydamo.

C) 90560l 3a9balb Isgsmamgda Labasdsm-
omm 3M3]§n3nwsb

(1) BGH, 2018 Bmab 22 ;gd563mab go056y-
3980mgds - VII ZR 46/17 - BGHZ 218, 1 (3089~

&gd0 330690 dg(33momos, bodasbds sg@&mmo-
Loo):

093968 9%0: B0sbolb sbsbRONMgdol Ladotm-
mol Dmaswn 360b(303580, dgmgamdmoga bosbo,
B0obolb g gbs smdmyabzmgma bsgmal MHmb

5% BGH, Urteil vom 27. September 2018 - VII ZR 45/17 -
NJW 2019, 421, juris Rn. 86; BGH, Urteil vom 13. Sep-
tember 2001 - VII ZR 392/00 - BauR 2002, 86, juris Rn.
22.

Logydgmgdowasb:

»39e0 58
b) «wdsmengbo  gagomomamo  bobodsmorenml

3M3gG0g0b  dobyozom, o@mfodgfGmeds  od 3-
3900b b g-0b 634 Nr 4 3s6083m050bs s 280-9 3o-
Mmogmogol T-gemo boboerolb Logymdzgmdy mbwoo
3mbodmommmb dobo 3sbubolbdagdemdoom doyy-
696 men 0d badmm g m s bodyosdb gozgenm bs-
geob godm bsmdmdmdocemo dosbo, Hmdgemocs 9 3-
39 8obbmm 309ems bsg98mdodn. boggdmdol 0d
bogmolb  godm oMo gd&mmob 396 dodsEoreemn
20060b 065 omm 980l dmambmazbs, Hmdgemors do-
bo badmmgd§m s bodgmsdb gogzgemm dgzomdo-
000 godmbggmemo, cmogobo stboom bomdmasgqgbl
dgb@mmengdoboob gmomom B0sbol 8bsdmommgdsl
abg-ob 280-9 3omogmools 1-9emo boboerol dobg-
300, M5356 bsg398mdal by 3emo 390 sdmogzb-
30985 o0 gd@m0b gocrgd emgdol odsdg-
30on dgb&oemgdoo. gb-0b 280-9 3sGogmogal 1-
g0 bsboemolb boggmdzgemd g dgbodmgd gemns dgb-
M amgdobomob gmomo@ 08 Dosbols 565D enmgdals
dmorbmgbs, mmdgemos dgd ga90m0b bbgs bodsmor-
986303 boggmggdl 36 ob Jmbgdob gbgds (dcom.
BGH, 2017 6crolb 16 ogdgmzerolb gomsbyzgdo-
mgds - VIl ZR 242/13, BauR 2017, 1061 Rn. 23...).

goco 59

20060l 0bodmomgdal gb dmobmgbs gmems-
©@0 0bbol go@ob ol 39655 dodsmoraemn. orm ofm-
Jo0&9d&m3s dob dogm bsjobmo bodmmagd§m s
bodgodb gg9cmm bLodndom bojmmmgoboo dgob-
Mo s dgd 3539008 396 donmm bsggdmds 0d dco-
amdom gmdado, mmammbs s o Jod gm0l dogH
bsgobmn Bosmormemnmdolb dgomobbdgdemo dodobo
0mgonbbobgdms, odno bosbogds dgd g0
@390 0689 9bo 65398mB0b dgbsdsdnbow odg-
bgd0b dodomo. dgd 33900 b0sbn ndsdn dwgm-
dsmgmdlb, Amd ngo bsdmemmm dgrgas nmgdl
63390m35b, Amdgemoz Rsdmezsmmgds bosmgon-

B3d@mmm bgemdgamaemagdoo gscmzsemabbnbg-
demb. 579006 EsmIMmImBoemn Jmbgdmogo wsbos 3-

57 BGH, Urteil vom 27. September 2018 - VIl ZR 45/17 -
NJW 2019, 421, juris Rn. 85 f.
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mobo o@ 0 gd@mm3s gmemno mbos v5bsdmev)-
mmb. gbg-ob 249-9 3omogmoanlb 1-gemo bobonb

00b5bds, oM JoBgf&m@ds mbos dgfdbol dogm-
domgmds, mmdgemor 0ombgdgds, dob bodndom
bogemmgobs mmd of dggbmmengdobs. stgndgd-
@meb  6530b60 bLssmgnBgdsmmm bsdwdsm
2965 30mm MmMd dggbmmemgdabs, d93 33900 dgd-
785 bobamzgemn 965 30mm 65398m3B0b 5396 9-
3sb b53dgbgdemm 3m333600b dogm. 530§md,
M J089d&mM3> Basbab 565bmomgdal boboo
d9d3390b 9bs gssbglb ob 0sbbs, mmdg-
oz 3ob ©59056 9390 06 gm gbab bs 3m3396-
bosome bgomegds (dom. BGH, 2017 Eenols 16
036360l gosabyszgdnmads - VII ZR 242/13, aaO
Rn. 24....).

oo 60

C) omJ0B9JEMEH b mFmmngmomdsda dgbmdes-
bbb @3 303906 g8 memn bs gemol s@dmab gmal go-
J&oamo bsmxgdol mmgbmdno goobms obgzy
godmmobamos bodmmgd§m b bodgwsdbgozs-
m dg3omdg8meb ©s3o3dnmgdom, Mmdemgddys
ob om0l 3obabobdggdgemo s Mmdemgdors 9339
Mgomndgdaemos dgbmdodo.

3o 61

aa) sbgomo godmmgems ... 390 badmowgds bg-
b5&0nb dggemo 36§00, Hmdmols dobgogomss
b 3m0 00350 bomImowa bl JmbgdFoz Dosbl bs-
gerob  sdmabgmobsmgol  bagomm  bom gz gd0b
mE bmdom. gb 0dogmd, MmAd ot Jodgd&mMmsb
ammngmomdsdo bogdg o gbgds bszemol godm
0060b godmmgensl, Mogob oM Jodgd&meb omo-
350 oM 930066985 65398m30b 5996985 (dom. BGH,
1965 6emol 1 0gdgmzemol oggboemgds - GSZ
1/64, BGHZ 43, 227, juris Rn. 10). s&0895&m-
Mol bodndosmb bo o s@ol dbmenme 36Gm g §o-

mgdobs s Bgsdbgoz9mmdol 093980

3o 62

bb) o8 bogoobobogol, vy Mmgme mbs gedm-
0m35c0mb Jmbgdmngo badmmygfém o bodgwos-
b g39cm dgzomdoo (s@godgd&menb bodmds-
mb 65 30m0) 30dmb gm0 @5 b5398md3dn gobbme-
(309em9d 0o dosbo, dgodmgds dgbodsdnbow of-
bgb 83odmygbgdmemo bdgdmsembodbmemnn dmbsdmyg-
3980 dgd 3390065 o boddgbgdemm 335605l dm-
Mol gEm0gmomdob 0omdsdyg. sdMmogsw, oG-

24

B9JEMH b pEm0gmonmdsdarz Dosbol godmog-
s dodsmoryemos 0o, 396, o B mbobdogdgdlb
3&om g8l dgd 33900 Boobol omdmbogbsmgmo,
©5 86 908980 3m3396b5(300b 03300006 5(300m9-
3o mbs doommb bermemo gocmsbsdmgdo.

3gco 63

cc) o8 dobd§odgdoocm sdggs60 Dosbols d9d;mb39-
35d0 8mg890098b d9dmggo:

3900 64
(1) ooy d93 33900 65398m3ab 653emb s/ >n-

dmoxb3/9306938L, dsb dgondmns ms30bo B0sbn
63390m30b d9d(30M 93 9em oM gdemgdsbs o
96s3mm bssmgnBgddmmm bLsdamdsmb dgdmb-
393590 65398m30b 3n3mag§um momgdaemgdsb
dmmab gmbgdMmogn dsmsbbno gosdmomgsemmb,
3bs, 65398m3ab g5bbzobgdob dgdmbzg35dn,
3mMb M 9§ memn dgd 30698 9emo dgdmbasgenab do-
bgwzoo (...).

goco 65

09 stgndgddmmab b6s3emnsba Lsdwdsmb
d9039350 65m3mdmdaema 6339830l b5 30m0 dg-
®383@ 06393b 0dsb, mmd bLs3d 96 98 cmm bgemdg-
3P 9mgdab 93303396 mdab 0565556 M-
33 0Mm 3939, d933390b b0sbab gsdmogems od
3%0m53 dg9dmns, AmI bsddgb 98 mm 3mI3360-
bbb dgosbbdgdyemn 365dmemMmgdomsb go-
dmdnbsmy, s3030b6mb 65 3emab 359m d5d;30-
90 9emn ggobo L53d9698mm 3m333600b dngm
dgbegmgd o bsdndsmbogab (...). sds39 HJm-
696m03 Boobl, Lsddgbgderm 3m335600l Lodwds-
b bogemol dmoenmdoo, 063936 oM Jod &m0
mo30b0 6o 3mnsbo Lodndomb godm o odnBmd
08900 3obbl.

3o 66

(2) oy dgd 33900 65398mM80b 65 30mb sdms-
0b361930698b, dob Jogm 35699cmo bsmxgdo
96> 363dm3Mmmagl, Mmgmm iz bnsba gbz-ob
634-5 35ms3Mm30b 3g-4 6m3mabs s 280-5 35-
Mm3gmsnob 1-gemo 6560cmob Logwdzgmdg. b
0do&md, M3 dobs @obobo xgdolb mmgbmdoom 6o~
mdmydge Jmbgdmngo dosbn, Mmdgemos o6 0omb -
3985 9bogemm bostgodgg&mmm badmdomlb 3o-
mmB98do. bom xg80b 3000653498589 d98 339000

dgamdmns dmombmgmb o6 gdemo gommgd eng-
3960bogob gomsgolmaemadas.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

3o 67
o9d 30, 93 339000b JmbgdFogz0 Bosbo sdom sk

dgdmoggomgemgds. dsb dmabgzb nBzomomb bs-
390mM385%g 3sbs6g30 bodndsmgdab 60bsb6sMn
00656b0Mg80b boA 980 s Mab 3980, AmIemg-
3o 9b653emm bosmgnBgddmem bsdndsmb dgd-
063939590 oM 65mImngddbgdmes. gL j-ob 634-y
3oMmogmool 89-2 bmdmoabs s 637-7 Somogmo-
g0l dobyogoom, dgd z90b b jemazobow dmdmds-
39 b38dgbgdcrm 3MB3sbnobosb wFmongmomdado
60bolbbomo gabobbomgdol bom xgdo s Mmabjgdn
dgmdzommgds 0356b0b dmobmgbol doboggdoo.
Jobmbdwgdmal dogm Lsbsmom wmomogmormdol-
030b googsmolbobgdmman gb dgaobgds segndg-
J&mM0b 0d bodmmgf§m s bodgyosdbgozgenm
dgomdolb dgdmbzgzsdory mbos aymb gocmgsemo-
b60bgd emo, HmIgemos 9339 89660 (309 bo-
396m38sdn. m«d (30, abg-0b 634-9 3sMsgMoR0lb J9-
4 6mdm0bs o 280-9 3omogmogol Logmdzgmbdy
0060l (Gmdgmo; asdmbggmmos bsggdmdado
1339 856606 (309098 Mo bod@Hmggdm o bodg-
sdbyozgemm dgizmdom) sbodmenmagdol dmor-
bmgbol gomamgddo dgd 339000b ©5D05b S M
068 9mgbob bEgemymanemo 30056586 935, dmoo-
bmgl 60bsbbomn 70bsblbomgdol gows j0bmgdsob
3408 JE MM Dy, JodbmdMmogo o @obomarsbo omo-
bbob dgd 339000b0 0L Bobsbbomn gowoboal bo-
boon.

goco 68

(3) o8 ;gombodmaboo, s&Jodgd&mmo @ bo-
ddgbgdemm 3md3sb0s dgd 339000b bobsdg gMmorow
3889696 3obabl boggdmdal bsgemobs s dobgob
bomdmdmdocnn  dosboborgol (gbg-ob 254-5 o
278-935(58M05980b godm, dmgxgm bbgosbbgs
mE bmdom. sg@mmal doomnmgds: sdsbosb s jo-
3dom 98000 839 J399mor dz069 8306dom8gds),
M350 moomgmends domgobds mogobo goemmgd -
mgds bogemmagobsw dgob&maems (dom. BGH, 1965
Eerolb 1 ogdgmaerol omggboengds - GSZ 1/64,
BGHZ 43, 227, juris Rn. 12).

58 BGH, Urteil vom 24. September 2020 - VII ZR 91/18 -
NJW-RR 2020, 1471, juris Rn. 15; BGH, Urteil vom 21.
November 2019 - VII ZR 278/17 - NJW-RR 2020, 404,

o4 03358 gd0m Mbos 30060dbmb, MHmMI WIoc-
mabds BgogGsmumds LobsdsMmmmad o dmygs-
boemo g0635MB 90900 Bozmalb smImypbgmgmm-
d0bab B0sbolb @owggbol Mmomdodgy mezol dq3c-
am8 305643980 g89330 a503ys6s.%8 aowsbysg-
&omagdob 68-9 39cmdo 50b0dbyma Ly jomba, sl
o) 30 M Jodgd@mto LadMmgd&m Ladydomg-
d0b 3ndoGon LoF3gbgdmmm 3M33060sLMSL SMLY-
dem LadoFMmmgdMog YMHmngMomdsada 393339~
o0l (Bmgmg Bgbo: 3960d969) 30m©gdmmgdals
dgbErnmgdolb edbdomyg, @s 3ol godm o3 43560~
L3bgmb s Jo&gd@mEal Ladmmgd@m dgzmds
658G gmemmdal Loboo mbos dggMssbmb
o) 6 (3. Jomomym LadsMmamdn bz-ob 396-
9, 415-g, 3gbmgdn), 9xucO™m ©g@smacmem ngbgds
asbbomaema VII. 2. b) bb)-3do.

(2) BGH, 2016 Bemob 28 036360b g5056y39-
&omgds - VII ZR 266/14 - BGHZ 208, 372 ((3080-

&gd0 330690 dg(33m0ms, bodasbds sg@&mmo-
Los):

Lobgmddmzabgmm Babswawgdgdo:

1. o640 9d@mE0b dosbo, Gmd oz 3odmb 39~
@emns dob dogm  odomoggdaema b3gznoemobo
©5939885M98emolb 0  bodmmgd§m  bomzgdoo,
mmdgemos d9d 3390000 638398mEsdn 9359 8966mE-
(309m5, dgmdomgmdlb 0dsdo, mmd dgd 33900
3408 9J&mM0b odstor 3936 Dasbol 565D mew-
M960b dmobmgbols moemgds bodtmmgd§m bsemols
aodm. o3 dmabmgbgdobsgob ngn mbos gosmogn-
baygenmb b3gzoocmab§ds sdggademgdgmds do-
360b 860D ommgdols 3boo. (39¢cm0 26)

2. ...

3. omJoBggd&mE0lb pRemgds, dgedzommb dob
dogm sgofoggdmemo bdgiznomab@n odggads-
Mgdcmols 3mbmmsma o8 @ 30600 36 9cral Jogm dgb-
@ amgdaemo bsemoobo bodmmggdm bodmdmb go-
dm, gedmomosbgds, Mo@gseb dob msgolbo mbmms-
M0 mogobo dgd 339006856 bLE s doomm. (39-

o 36).

juris Rn. 13; BGH, Urteil vom 8. November 2018 - VIl ZR
100/16 - NJOW-RR 2019, 211, juris Rn. 15 f.
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BoJBMdM0g0 asMgdmgdgda (domosb dgdm ;-
@goPero @ 3356G0390w0)

J. KG-8s, Gmgm (3 960d 9693 dm3ob b g o o=
B99EmEb  dgmizgms  3md g s0memo 653930l
bodmmygg&m bodndomagdo. dm3sbabgd, mogol db-
03 dmbomb gmgb, Hmame 3 b3gz0ocnb@ sdgg-
385698 9mb, d9359000 589895098000 bodnds-
mgd0 3sm3mdnb/396@0cms300b/bsboGsG0obs s
Jerg&MmmG9g6030bscz0b.

830m8mdol dmbymdoenmdol sg93d5m980bob
bogadaemo snm k-b (008mgsdGommdol j3mgao-
(309680) 550 b G0 d60d369cmmds. sd0Gmd gsds-
08m3 gm0 dmbymdoemmdolb 95998 mds omobo-
JIomobo smdmhbs. bojemol g3sdmbbmm gds, oo-
bemgdoor 70.000 93630 0o xgdm@s. 030, 3=
08mdol bLob@Bgdolb bszemols godmbEmmgds o3
dmBboms s o3 J. KG-b pomygbgdos dmobmg-
65 dm3obabgbomob. sdsbmdodo J. KG-b dmobmg-
698L dm3sbabolb dodomor bsbwsddmenmdols go-
@3 830930005. dm3obabol 3mbmmsmols dmabmg-
65 J. KG-85 b&m oo dmzemmdoo msgomo.

bodosmomgdmog ogodo dmbombgemg oobmgh
2030b0 3mbm@omol gosobsol. dm3sbmbg dooh-
693b, Hmd dmbmmomol dmobmgbol mogbmdo
50%-000 mbs dgdzomogb LodGmgd§m 6sgemab
godm. 58589300 030 00bmglb dosbol sbsdmoy)-
mgdobscz dmbombBgemol 6s3emmzsbo bsdmmgd§m
bodmdomb godm.

Loggdgmgdowasb:

»39e00 25
bb) dm3obabg dgboggdgemdo ... domomnmgdl,

mmd dmbomhgmolb mobmgbs mbos gongznomb
dmbombgemols bsgemmgobo bodmmgd§m bodmdsm-
00 gsdmb 3990 D0sbols 565D mommgdol dmorbm-
3600, B5(3 3960 dmbgds. Im3sbambol dogm gog0-
ogoborgol 63dmygbgdmemn bdosbol 565Dmewnmg-
3ob dmaobmzbs ot s60b 0ds3g Lobob (3b 3-0b 387-
g 3omogmoxnl goggdom), ®s bobobszes bombg-
oo 6349698 Mo 3mbmE ool dmambmabs (s58m-
mob dgbodgbs: g3gmdobaem bodsmmomdn od bmm-
dodo 3om@adomss gobbodmammeno, mmd dbm-
mmE ghomggemmgobo dmmbmgbgdol gogzoomges
dgbodemgdgemo).

26

9o 26
dm3obb gl oM o53b maengds, Imoombmazmb Bo-

360b gmmon 8bsDonmgds dmbsombgemobsogab,
dob  Jogm  3ocmB8m5/396800m5(305/b360G 000l
bggmmdo FoGomgdaemo bsgemmgobo bodGmmgddm
boddomgdoo gsdmbzgmern gosmdmdalb bob @ gdob
bogemnlb godm, smsdg dob dbmenme gm0 d9)-
m980bogob gomogobagmadol dmambmazbs dgmd-
m0s. 33emEgdmgdobsgsb gsmszobugemgdal
dmabmzboor dmbsmbgemal dogm 63dmygbgd -
™0 gosboob dmabmzbol gsjznmzs 3bgrmsz-
mmd3dn 56 dongds, Mogsb bobgdg smss gb -
nb 387-9 d9bmab dnbgoznm syizomgdacro gm-
0335m36985 dmabmzbgdabs (...). dmbombg-
ol D0sbo 0dsdo dogmdsmgmdl, Gmd ogo dmbo-
@b gemob 6o 3ensbo dgbmaengdol dgosgom ond-
300000 3ongdamydgdom, Gowgseb dob dgd ;-
390b badmmag&m bsgemols godm, Mmd gemas bogy-
3mdsdn 1339 8obbmM (309ems, Bomdmgdgs Boo-
bob 360D ommgdolb dmobmgbgdo dm3dsbabols do-
domo. 59 dmobmgbgdobsgsb ngo mbos gosmsgo-
baygenmb  dmbombgmgd Bosbolb obsdmonmgdols
3%000. bgboBob 5958wy 6L gdmen bobodsmorenm
3Msg§oge dgbomg bobomdmagdol goenwogdmmy-
Boms xodgob cmomdody (dom. ..., BGH, 2007
6ol 28 o0gbobob gowsbyzgdomads - VII ZR
81/06, BGHZ 173, 83; ..., BGH, 2012 6ol 20 g-
39930l gowobyzgdoemgds - VII ZR 209/11, BauR
2013, 624...) bodmmgg§m bogemoor 3ob3ommadgd -

@0 dgganl obodmonmgdodg 396 8050 (39eP@g-
3o. (338mM0b omnmgds: 53 bsbsdsmaenm 36~

J&030b 3nbgwzom, GmIgmdys 35-9 59emdozos
bomdomn, bsmemdab dbgsgbn gs5emmgdyemgdy-
dob 254390 dgmm g bobsmdmb, mmdgmbsz os-
30bn d3d 33900 56 659y9693L dmabmzbsl bs-
3900m380b 65 30m0b 35dm, bLomggdmob 3505653~
M900b 3M0b (3030056 33dmInbsmyg, 335053
s 9bos dggdmmb 33539 [5d dgdmbggzsdn 35-
Egdgergdob mMogg bsggbymdy owgbamo]
63 30m0b 35dm msg0bo 3mb§Mms396§ab 6nbssm-
dwga dmabmz6980b 659964935).

3o 28
bomdoBgdgemmo oym dm3sbabol bogobozom
bohogoo(s, Gmdgedory dob mogobo gogzomzal



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

dmorbmzgbs 30680 §s, Mmamm 3 3353980l woz-
mgdab dgboggdgeno gb-0b 273-9 s 274-5 db-
mgdob gog9d00;, 39Mdme dobo dgd 33900b Boos-
b0l 060D onmgdol dmambmzbgdobogsb gocmoszo-
baygemgdob momdodg. dmdsbabolb gb dmobmgbs
godmomosbs, Gowasb dgd 3390m0b bbb gd memo dm-
obmgbgdo Losdgemszom bobodsGoenmdn dmenm
93060 dmbdgbols dmdgb§do bsbwsddmemn ogm.
(03&mmMal dgbndgbs: sdsob dmbmgsl 306356898 9-
30, o M5 60bodommd gdob b gdmobob omab dg-
bodmgdgmn bobsddmemo dmorbmgbols dodsmo
©5353960b mRemgdolb godmygbgds; doom. obgzy
BGH, 1984 6crolb 12 85580l gosbyz980gds -
Il ZR 82/83, VersR 1984, 580, juris Rn. 23; BGH,
2007 6¢mols 28 0g60b0b gosbyzgdomads - VII ZR
81/06, BGHZ 173, 83, Rn. 23, Gmdgemos dob -
30005(3, Bmgme 3 bgbo, dmgoemglb dmgobmggds,
mmd mogobo 36 g0dmEob Bobssmdmga boboosd-
dmemmdol dgbsoggdgemn godmaygbmb).

oo 34

3. odob Lodomoldomme, bosdgmszom bobods-
Moremmb sbodmomgdoom 590 07693 oM ymezncmo
bobombgemm dmbmmomol dmobmgbol dgd 306 9-
3o, madgbss(z ngo gbgds dmbombgemol dogm
83008m35/5396G0ms(305/bsb0Bsmonl  Leggmmdo
dgb&aemgd oo bLadmmgd§m bodndomborgol 3m-
bmmomols dmambmgbsl. dm3sbabgd dmbomb gemol
dngm 3mbmmomols dmobmzgbols bobobssmdwogamo
... dmoobmgs dobo 50%-000 dgdz0m985. bosdgems-
(30m bobodomorenm bodsmomgdmogom dzomas
ob3360b, B3 dgdz06980b dmobmgbol 6sy9698
gboboomdwgands bomggdmob gomobsdmgdol bo-
domomgdmng ngsb.

3o 35

a) gom@gdaemgdoms xodgob cmomdsdg bgbo-
Gob bobodsmorenm 3650 gs (...; 938m@al dgbo-

dgbo: ob. ool omdody g3obdom§gdgdo 26-9 39-
ol menmdo) 9dysm gds dgagobgdoo, 39000mbob-
nbogmgdob 36063039 @o5xdbgdmen db xgenm-
3ob, mmd dmogomn dgbomdy, bmen d(306m g dodob,
mmezo dob bobosmdyg bogemolb dmobmgbs 396
06935 g3obbmm 3099 memn, bogmdzemmeo dwo-
M85, B30 dob Joob (3 og3b dgme g bobomdm-
bgob 6o3malb godmbobbmmgdems Lognmm bom-
%960b 565D oM gdolb dmobmgbol moaemgds (...)

36 o8 bom xgd0b MmogbmE00r sb5dmsNm gdol dgd-
(30M980L 9Remgds (...). mgdmem dgdombzgzedo,
b3gz00mEmo o893956 9380L 6960l 3odm obob
dgd30m985 o6 gobobogds, Mmowasb boggdmdob
dggamdmng bs3emcmob dsb jogdoma o o3b.

ggco 36

b) ob gomgdmagdocs, mmd dm3sbab gl mogobds
d98 3390085 dgbEHmemngdmemo bodmmggém bodmds-
mborgob bermemom gosmbss 365Dmsonmagds, o6
06393b 0dob, HmI Job om0 gogz0b gobob dgd-
(306980b  dmabmzbsdg dmbomhgemol Eobosmd-
©98. Im3sbmbol maemgdob, dgodznmmb dmbom-
Bgeoob dmbmmomo bodmmggém bsdadsmb 6o 3-
ol godm, dm3obabol dgd 339000b Jdgwgds 396
dggbgds, Mowgob o8 gmoboor dmizgdmmns men
@My 0@I8gme  FoC@Id Yrgdonn
omdo, GmImgdocs, Mmame 3 6gbo, 9H0dsbgomals-
396 830b(350m39398000 bs nymb gobbocnmemo.

oo 37

C) bobgdgo obgzg gobob dgdz06930L bLbgs bo-
63306m3 9803 8L 3-0b 634-7 3sGr08MoR0b 39-3 bm-
dmob, 636-9 o 638-9 3omogmongdol dobgogom,
3dobm0b, Losdgemsznm babodsGoenmb dmbsdmyg-
dob bodomob3ommo mbos oogzelb, Gmd bogemol
30dmbobbmm gdmom ods@gdnon ool sbgb -

NP0 -

3o Dgdg&ns. 595 gd0cmn gos sMss bosmJodg-
J&mm bodmdomb b 3emal godm gobols dgd 306 9-
3ob 60bsdommds, Mmzs dgd 3390085 dgbmmengdals
dndsmor 068 gm gbo 0dob godm s jomas, Mmd dgb-
mamgdoor bgend g @ memgdoon gomzgamolbbobgd -
o oDsbo 3906 doomb ggzs (BGH, 2004 6emals 11
bmgdd&ol gowobyszgdnemgds - VII ZR 128/03,
BauR 2005, 400, juris Rn. 53). ... dsb dgdwga, Mo
dmbombgemol b5 3em0obo 3Gmgd§o 13389 ©o3Mb 3-
M9E@s boggdmdadon, bs ol godmbbmmgdoom 39-
o Joomb 935 b5 30bM0 dggan. sdodmd dm3sbv-
b9 39 @594y @bMEms 0dsl, Gmd dob K 3mgoo-
309680b dbBo dbnd3zb69cmmdalb  godmygbgdoo
bgemobscmn o39885M 9800 d9b65d960L gocmdmdal
bobgdab bsgemol sdmabgms dggdem.”

(3) BGH, 2016 6mab 14 056360b g5036y39-
&ogds - VII ZR 271/14 - NJW 2016, 1089 ((30-

&9@gd0 3(306M9@ dg(33mamos. bodasbds s3@&m-
M0bos):
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0743968 9d0: dgbodg 3ol bosbol mozgzome-
(309, LadMmgd@m dgemdom gsdmbzgmmo bs3-
mob g0dmbBmGgdal batggdo dgbedg 3ocnb dog-

05 gobgmmn.5°

Bod@mdMog0 30693mgdgdo bozgebdm LoGyszg-

d0o:

dmbombgemgd dm3sbabyg 560899 &mMb  oo-
3oms bodmgbzgemm 0omd5b0b s3MmmggBgds. bo-
3mmagd&m dgomdol dgwgasm @sm3sbDob  no-
Bogb bogemo smdmohbs. bogemol g3sdmbbme gdo
bodm g6 39emm @oMm33b0b dmoxsmgd 0z0bGs. boo-
KoM dgmobbdgdowob godmdmnbom g, o8 bs ol
30dmbbmm gdol bom xgdolb gobgge dob gzocmgde,
3d0@md o8 bom g0l 565Dmonmgds 59 dmgor-
bmggds dmbombgemgl. dmbomb gmg 0mbmgh o@fo-
B99EMH0bgeb 58 b5 3emal 3odmbEm™m 930l bom ¥ -
3ol 565d@onm gdasb.

Lom@ngb@oom Babswswgdgdo:

1. 30 o008 9985 dob dog bo gobmo bs-
I 9b g9 od5b0l goggemomgdols go gmgd-
do dgb&ammgdmman bogemmgobo bostodgd&mmm
bodmdomorn d@moemgmems godmnbgos omdsdol
05&og0b obgoo b emmgobgds, mmd dob bLemen
3obobmagds bgnmwgds, dosgmsd gobobmgdol bsom-
%960 berms gonm sc33b0b dmoxsmgd (Mm-
dgemds s mogol db@og bLbgol osgsems Laom gdmb-
B bodndsmgdn) ol dogm oxsmoom bsgobmo (Gm-
3mobo s M9dmbBnb) gocmogdmemgdgdol goma-
mgddo, @dmsgo Jmbgdolb dgbogmomgb (dgd ;-
3900b) bsgmmomo bosbo o dobogmdns. o8 300-
Mgdsdo Jmbgdols dgbo g g mbogmdzemmeo 300~
oM O 8ms, bomgdmb@m Ladndomdal bo xg-
3ob boboor bsmdmdmaemo bsgmmomn dosbob sbs-
doamagdol domgds Hmd dgbdmgdmes.

2. 3go0nboboobogmgdol 36063030y odys-
mgdaem 58 dgoobgdoo dbxgenmdsdn gobboboem-

390 ©o30b  qomamgddo sEmoggmo  0(33mgdo

%9 580b omdsdy Joomma 39MAb3gd@nz0wsb: Habosd-
300, badmdomadm 3megdbol 3m3gb@ema, Baogbo I, .
Fo6@F0s (Mg.), dqb. 408, 39ma 25 ©o 3gam86a;

Gabosdgoemn/gabo@odgocnn,  3obabgdo  39bmbobBngH
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08ob smbndgb00), Hmd 5b65dmeMmgdal gom@9d -
ol d4mb g 3omo o dgodemgds godom gl 0d
@30mo@gbmdom, Hmdgmoz 5b6sdmonmgdol mo3-
ol 84mbg 30585 dgndnbs dgbodg 30mosb by-
dggmmmgdol gogmmdgdoor — Moz o6 gbgdo
365D mommgdol 30mmmgdmemgdols 84mbg Somb. bs-
@ogm bogdgdo bLobgdg ofmos 360Donmgdol moz-
ol dgmby 30mab sbgomo bgendg o memadob bo-
R0d39d9 9359 bomdmdbaemo dosbol dgdogm-
do omdmabams b dgdzomgds. 580l bodomab3o-
Mm@, 9dfsgo Jmbgdol dgbs o gl mogzosbsy
smobonmo Jmbgdmngn sbsgemobn oM gobwzns
0ol gomgomnbbobgdom, Gmd sdsbnsbydgmn
dmgemgbols dmdgbBdo ombgdmdms booxgsmm dg-
00669985 LomgdmbGm bom x96006 o j03d0M g~
d00.

3. dogmod, bomgdmbGm bom xgdol dodomor go-
bboboemggemos D0sbob sbsdmonm gdol dmobmgbs
dgbodg Somms Boobol o jzomo300b 3606303 7-
dob dgbodedoboc. Dosbn bomdmgdgs dmaxsm g,
mmdgembsz 00300 56 o53b o6 (3 bob gend g 36 memg-
3m s o3 Jobmbolbdogmn dmobmazgbol maemgdo
dob dogm gobggemo LomgdmbGm bot xgdol obsd-
@O0 gdol 00mdody. o5 Doobo MdMmsmme dgdob-
393000 gosdobsdsmms. dgbsdg 3omol Dosbols
0330005 (300L ©ob3dg96m35L, Ddmgomow, byeml
ademol Doobob o gmdmms300b dgdombzgz0L o@b g-
3mds, dogmod gb 3mbLGMm M 300 bosgm bogdgdn
o dgndmagds 0d @obodmomgdoor nymb sbsb e,
mmd 9dFs50 Jmbgdob dgbs o gl dosbo bomdm-
9930 o608 99&mMal dogm d@mscngmmom godmb-
390 badmmg§m bsgemol boboo.

4. dgbodg 300 Dosbols o 3300008 (300b HMU,
mmzo bgmd g memgdol bogndzgmdy obodms-
M9560b Regdols dmby 3ofn, msgol dbMog, dmo-
obmgb dgb&oemgdol, Gobo 3sbabobdggdemmdss,
M3 dmgo@om sddnobgdgenl o6 gbgds, Bosbals
365D onmgds sb0sbgdemn dgbody 3omab 96
3o@o5dnbodsmomb. dmobmgbols mo3emgdols mom-
ymas godomoremgdaemos dbmenme dodnb, Gm(zo
@anbegds, mmd dgbodg 3omo sdoor gsf§mdmo-

3omEgdmmgdoo badsGmamdon, mdaabo, 2016, a3. 199-
200; mabosdgomo, 30Pqbgdo 3omEyMmadomo Lodsm-
ool dmgse 6s6omdn, mdamaba, 2020, a3. 44 s Jg8-
amdbo.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

390 39M5959Mb doomgdos. sbgoo bogsedmbos jemn-
b gooomgdob &b gdmds sddnobgdgends mb oo

388 gozmb.

Logydgmgdowsb (Ibmmme dmgogmon bods-

Momgdmogzo sb39d@0; (30898900 (3009w 3933~
m00d, bodaobds s3@mMabes):

239000 22
a) ggMmdsboob wdsmemgbo ggogmsmama bs-

bodsmaremmb 36590 30b dabgrz001, d93 3390000
dmabmzbs B0sbob 565dmsmgdolb om35B9
dgndmgds momygmeanem 0gbgb 39m0mboboabog-
M980b 306 (30309 3dys6198ycemn (3b z-0b 242-
g 35M33Mo90n) dg39bgd0ma b xgemmdab dgg-
3950, 930 d3d 339000 58 mabm3zb0b dgbm memg-
d0b dgdmbzg35dn absgymdzemme 393 oM -
dmes (vgl. BGH, 2013 6¢nols 1 sg30b8mb onbb-
#9890 gosbyzgdomagds - VII ZR 75/11, BGHZ
198, 150 Rn. 22...).

590 23

b) s900mboboobogmgdob 3606(303%y sdyo-
mgdemo dgbododobo dgoobgdoma b xgemmdoo
bowogm bogdgdo momymaaae mbos 0h69b dmbom-
Bgmob bogmoomn bosbo, Madwgbswsz gb gbgds
©@5M35D0b 058030b Lot gdmbGm bom x9db, Moo=
8306, bLongomm dgosbbdgdgdol goomzscmalbboby-
3o, dmbombgmgl o8 bom xgdol dgogge mogo-
©ob3g sfMsbontmo JmbgdMongo sbsjemobo o go-

bzno.

390 25

ggoombobonbogmgdob 3M0b303%9 ©sdys-
M 90 9em 53 dg035b 98000 b ¢ 9emmB5b 396 (33cm0b
ndob 5mbnd 365, AmI 365bms M gdab 3598 -
™380l dfmbg 3oMmn 56 dgndmgds 359 oMol
nd 930M589bmdoc, Mmdgemaz 365dms M gdnlb
@9mgdob dJmbg 3063ds dgndnbs dgbsdg 3om-
036 bgmd g emagdob gogmmdgdoom — Mo oM
gbgds 363dmsuMmgdolb z5mmgdemgdolb djmbg
3omb (vgl. BGH, 1967 Ecoolb 15 6m333@0b gowo-
64y3980gds - VIl ZR 150/65, BGHZ 49, 56, juris
Rn. 15; BGH, 1996 6ol 25 s3Gocmob gow@sby39-
Gomgds - VII ZR 157/94, BauR 1996, 735, juris
Rn. 18; BGH, 2010 6¢nob 1 0360bols gobhobgds -

VI ZR 346/08, NJW-RR 2010, 1683 Rn. 17). bo-
@ogm bogdgdo bLobydg ofos 360Donmgdol moz-
ol dgmby 30mab sbgomo byendg e memadob bo-
R0d39md9 9339 bomdmdbaemo dosbol dgdwgm-
do omdmabams b dgdzomgds. 580l Lodomab3o-
Moo, 9dfsgo Jmbgdol dgbsgnom gl megzosbsy
smobonmo Jmbgdmngn sbsgemobo oM gobwzns
0ol gomgomnbbobgdom, Gmd sdsdnsbydgemn
dmgemgbols dmdgbBdo ombgdmdms booxgsmm dg-
00663985 ... bomgdmbGm bomxgdoob s o3do-
M9600.

3gco 26

5. o9d (30, dmbomh gemol dmobmazbs Bsmdmdm-
3oemn bLs@mgdmbGm b 9ol dgbody Somals Dos-
bob 033000 (300b 3M0b (30398000 8bs D oMM 9d0l
00m33Dg o6 dgodmgds momymeaomo oymb bssdg-
o300 bobodomorenmb doge dezgd oo obod -

0 gdoo.

3o 27

a) bobgerd gyt gegdm 3omgdgergdob @om-
3930b 359m bgemd g6 9emgdab dbsm gd B0560b
363bmommgds dgndmgds Imoombmgmb Jbm-
mmE 0degbswo, M3dwgbswsz gb Bosbo mszo0
dsb doswgs (dm. BGH, 1997 Ecmnab 4 ©g3933-
Mmob 3505693908 0cmgds - IX ZR 41/97, NJW 1998,
1864, juris Rn. 6). o335 356bs 390 93 9 dg-
dmnb39398d0 bLobsdsmaenm 3Mmsgdngs wdz3L
dgbsdg 3oMmas Basbab emozz00s(308b, As pMm-
bs bgemdg3m 9emagdab dbsmgb 0d d0sbab 565 %-
59M980b dmabmzbs dgudmns, mmdgema; do-
s@as dgbsdg 30mb, MmAgmbsz 03380567 9em-
036 dmabmzbob 9gemgds o330 M 355h60y.
dgbodg 3060l Bosbol mozg000(300b gobodom o~
mgdmo 8300536439800 Imbsodmgds, mmd wsd-
200698 g9emds bLomggdgmo of mbs bobmb, Mm(ze
D0obo, mmdgerory bobsdwgnemgdo bsobgend g6 a-
mgdm Jbom gl mbs 3oby(3000, dgdmbggzoom go-
@odobsdsmows dgbodg 3oMmmeb smbgdaemn bsds-
mosmamongmomdob  gosdm (vgl. BGH, 1983
Eeolb 11 0gdgmaenol gosbyzgdocmgds - V ZR
300/81, WM 1983, 416, juris Rn. 17). d9bs89 30-
Mol Dosbols emo 330000 (300b 3G06(303980b g3odmyg-
6985 godmomorzbgds, Mmzs dgbodg 3omal bosbal
0330005 (308 359mM0b 39300 dmgosw bobgedg 369
mgdm bodsEmomsmmob dgmomsgl gdger dosbob o399
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aemoz00b (vgl. BGH, 1985 Ecvols 27 0gbobob go-
@56y398nmgds - VII ZR 23/84, BGHZ 95, 128, ju-
ris Rn. 29; ...).

390 28

b) 58 3sbd§sdgd0o, bowogm bodgdo dmbomh g-
ol ogm dm3sbagbol 60bsomdwys 6549698 men
dmobmgzgbs bomgdmbGm bom xgdoo 3sdmb 39memn
0060L 965D gdol omdody gobboboemzg-
0o dgbodg 30mal Dosbols e g0 (300b 3606 (30~
3g9800. ...

3o 31

dgdgmdo 3Gm3900mmobogol bgbsBo domoon-
098l dgdwgsdy:

3o 32

d9bsdg oM a5 50560l emo 3300093000 MmMb,
M3 bgemd g3 9emgdob bosgmdzgembdg 5658 ms-
9Mm980b yemgdob dJmbg 3oMo, ms30b IbMng,
dmonbmzlb dgbmaemgdsl, dobo 35boybabdggd-
MB35, M3(3 dmgs@s® 33605693 9cmb sMm gbg-
33, B03bob 565 mo9Mmgds 3B056938cemn dgbs-
dg 30mab 396 go@ssdabsdsmomb (dom. BGH,
1997 6ol 4 ©09399860b gowobyzg&amgds - IX
ZR 41/97, NJW 1998, 1864, juris Rn. 7). 8mobm-
360L gemgdob momymazs gaodsmormgdmemos dbm-
@ Jodob, Mmzs gnbogds, Mmd dgbsdg 3060
3800 R3fGMdMnge 39Ms39mb doomgdos. obg-
00 bogodmbs jemobm gomsmgdols sbgdmds sd-

20069890035 mbos 59§ gozmb (...)."

(4) BGH, 2014 6mab 10 agmobob gsws6y3g-
&omgds - VII ZR 55/13 - NJW 2014, 3511 ((308)>-

&gd0 3306900 dg(33momos, bodasbds sg@&mmo-
Los):

59(396@900: 96 J0dgd@mmal Lo gmblmm -
(300 3omEgdnmgdgdo Lodsbobm gsdmgzgmggo-
Lob; Bosbob oagbs, Mmss d(zeMa 3MbLyyem-
&o(300L dggasm 3Mmgdd&o d53339mal LyyMgo-
mob dgbedsdabow o6 gobbmM(sngmmgds; batob-
bob LobgmdgiPmmgdm Jgoobbdgds; @qdbozol
snafgdaemo bgbgdal 360336gmmds; basbol wo-
©aq6s, MHmzs Mmdngd@nmon sMbLgdmmoa bsgmo
dbmmme bbgs 30dgDom gobbm(z0gmgdaemo bo-
3mob g58mbbmMgdal dggasm asdmonzzgmgds.

30

BoJ@™MdMago asMgdmgdgda (domnsb dgdm 3-
mgdmmos s Medqbodg dgn(339ms 083356,
mM3 g535MB03980L dobbom, dmgogMon bawsgm
3og@0 bomdmeaqgboemns, Hmam (3 Mogm):

dm3obbgd dmbombgemg o6 J0B9d&mmb Egmo-
mmdoomo bgend g memgdoo sosgoms bazbmagmg-
3gemo bobemolb sd3mmg8gds, Grmdgemo(s ,&mb go-
bama bobemol” bGoendo m@mbomorgemosbo mb oo
ymaaemoym. Gemze bozbmamgdgmo bobemo odgb-
©o, bobamogolb boymmgbo 3mbbEM N 300b Bsomg-
oo, dm3sbabgd dogo 306 gobo bEHmems ©osbg-
93065. 880l 8009B0 0ob 0gm, Gmd Jobo cozm030-
M39c0 bomdmmagbs gmobomommnsb 63393l
89emobbdmds.  dgomobbdgdmen  mmbomormennsb
6589835l ob dbmenme dsb dgdwga @oborobbdwe,
Moz dmbomhgmgd dob smblbbo, mmd gMmobomor -
m0sbo 65398mds ddgbgdemmdal bgdomogol 396
dmo3mzgds. dogmed dmbombgmol dogm as(g-
dao gl 0bgm&ds 300 dizoomo aym,; bgdosmogol
dm3mggds gmobsmogemosbo boggdmdobogobo(s
dgndmagdmes. dm3sbabgd dbmenmeo boggdmdol
@obgmgg0b dgdmga dgbodbs, Gmd Lodom zzemals
goems boddgbgdmmm 33356058 R0dMmmd gGmbom
dgobmmems. 898mbol gb bomabbo ofm dggboedsdy-
3mos §976040L 505698 Mem 69bgdb. dmbomb gy
bomb gmno 0cbmgb 030l 3mbmmomb. dm3sb by
gn, oog0l dbmog, dgagdadmemo bombgemoo no-
bmgl  gom gobolb odgbgdobs s obgmagzolbogol
306gemo bom xgdob 5b5Dmonmgdol. dobo ob-
Mmoo, dmbombgmmgd boobo wbos 9565DmenMmmb
mbsmormmnsbo 3Gmgd§obogobss s bado 33-
ol goemols 6o 3emosbo dgb& emgdoborgobss. bod-
dgbgdenm bodmdomb gb bogemn, dobo sdMoo, dm-
bomb gmglb mbos dggbodbs mdogddol bgwodb gco-

39m3ol 30/ am9ddo.
Logdgmgdo@asb:

#3970 9
1. boodgemozom bobsdsmoenmd omdgs bodsm-

omgdtogn dgizomds s dgabsdsdmem dookboo
dm3sbabol omamdgbBgdo, Mmd dmbsmh gemgd ogn
dmsGymo, momgmb gmobsmormemosbo bsggdmdol
3dgbgds dm(399me dmbodo dgmdmgd gens s 0gn
dbmenme sdob godm obmobbds dmbomhb gemols



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

dogm d9dmmsz0Dgdmen mEbomormemnsb bsggdm-
3ob. o gb 5399 96G 0300 LEMMos, Mmoboy bogo-
boggom bobodsmorenem dm3sbabol bobomggdemmao
dom o gdmmo dooBbgsl, dmbsmbgemab dmaswswm
3g3b @33mma8gdab, 5dgbgdobs s ©sbgmgz0L
bom k9800 30dmbggmemo bosbol 365D mommgdal
dmorbmgbs gbg-ob 634-9 3omogmogal dg-4 bmd-
mob, 636-y, 280-9, 281-9 3o6536503930L bogwd-
390g. B0sbol 865D oM gdols dmaobmgbs dgod-
mds gsdmabzomb bs3emmz068s bododobm godm-
33935953 (BGH, 2013 6¢mob 20 ngbobob gowsb-
43980emgds - VII ZR 4/12, BauR 2013, 1472 Rn.
16...).

oo 10

a) dmbomhgemol Gogm dgb@mmegdaemo bodEm-
9J&™ bsdndom b 3emmzsob0 oym. sb336980L do-
bggoom, dmbomhgmab, bbgs ygzamongmmab g-
050, 59350 bododobm godm 3emg3e(3. bododo-
bm godmggenggs dmozogb bEgemo bodamdomlb ors-
m35dy gmbbyem§oznoboy (doom. HOAIL d9-15
3oMmogmoal dg-2 bsbocmal 1-gemo bmdgn). odo-
borsb, ol Lomormemggdo, GmImgdocs dgodmgdo
@ 3039098 b bodd b gdrm 5dm (306930, bo3-
Hm9J&m dmobmgbgdls o dgd jz90m0l dodbgd-
b/b @ 30mgdL, Mbs ngmb gsdm gamamemo, Bodo-
Mgl obomodo s gobodomGmb. s 0gmemalbbdy-
3o d98 339000b bgmzoemgdob, bomdmmggbgdobs o
dmobmgbgdol gosdm zoombgs o gsbboemgss (BGH,
2013 6¢emols 20 0360b0b gosbyzgdomgds - VII ZR
4/12, aaO Rn. 16); ... 33339 ommb, s@gndg4§m-
Mds d9d 3390b 9bs dnsbmomb bmmemymanemn
©3 bEmMo 0bgmmds (308 0s39390m0 3MmmgdGo-
borgob bs3d 96 98 cmm bgdsmagob dm3mz980b dg-
bodmgdmmmdob oomdsdy. o9 oMJodgidmEo
55 (0393b o8 3om@gdNemgdsl s dgd 339000 o~
Jo&9Jd&mb 53ab godm @obomsbbdgds bobumgg-
mobogob gobbbgoggdmemo bs8393mdols sd3mmg-
B9850, ostJoBgd&mds dgd 33900L Bosbo mboo
3965dmonmmb gbg-ob 634-9 Somogmogol dg-4
bmdmab, 636-9, 280-9 o 281-5 3omogmoggdol
bogmdsgemdg. Losdgemoznm bobsdsGorenmb d3-
om0 dmbsdmgdob bobobsomdwggmm mbos no-
39b, ®m3 d98 339000b dmobmgbs Dasbols sbsdms-
@M gd0b momdady 396 06930 oM ymeocmo od do-
29000, Gm3 0s36m 97898 Mo boggdmds bgemd g-

IO Ngdoo dgmebbdgdmenl dggbodsedgds wo sdn-
M ombgdam o bobamggen bomabbl dmmol
3300965 36 3636 g3MBL. oy dgd 33900 oM 3399-
o 63393m30b 36mg4§0Mgdsb dbmenme 0dn-
B@mMd 056b3dgds, AmI smjnBgd§mmabgsb do-
@38 9cmo (30560 06gmMmIs300b 35dm 33mboy,
dobogob bLoboymggemo Lobema 698smagsb 39m
dmo3m398b, s6g0dggd§menb dngm dgbmoyemg-
dgemn badmmagddm bsdudosm bszemmz560s. 53
d93:b 393590 D060 dgmdsmgmdlb 0dsdn, Amd
d99 33900 363656 x938b 35L6493b 0d dgbmdalb-
030b, Emdgembsz ngo 60 ggd@meab b5 3emm-
39560 b335bobm 35dm33emg30bs 5 dsbdy ©53-
g9 gdaemn 3Mmmad§omgdab gomagdg o6 33d969-
30bgdos. dgd3900b dgmdemos o& 0B &mmab-
306 08 bom x9d0b morbmzgbs dosbol 565D e g-
dob boboo, ®mmdemgdors bogemmzgeb bLodmmgd§m
bodmdomboob dodgdmdmagomas s 3o5d0m9d -
mo. stgodgddmmoborgal gopsbonemn 3mbm-
Mmsmobs 5 gomgdaema bLs3d9698mm bom xob
353, 54 0g9mabbdgds ob bosmyxgdoc, MmI-
mgdo d9d339035 gsnmm msz005639 sMsbs-
baymzgmmo 65398mdob obobgmgzow. 56508 97-
0L 3mbmmomol dmobmgbs, Gmdgemos xg-
o3 o6 dgb@mmengdaems, godmoosbgdo.
oo 11

b) Logobozom 3Gm3gbl boggmdzmom mogab
dmdsbabol otgmdgbdosns, Gmd dob mmbsmorvy-

0560 , b jobamno bobemo” dbmenm@ 0doGmd so-
dgbgdobs, mmd dmbomb gmmgd dob 3mblmen@osz00-
bob s@abEmMma 0bgm@mdszns dosbmes, moogmb
88 bodd 96 9demm dmbodo gmabsmormensba boben
bgdsmmgol 396 dmodmggds. o59sb gedmdwn-
b5y, dm3obabgl o936 Boobol 8bsDommgdal
dmorbmgbols aemgds abg-ob 634-9 3o6r0gMo g0l
d9-4 bmdmab, 636-9, 280-9 o 281-7 3smogmogg-
3ob bogndggemdg 0d @obobs xgdolb mogbmdoom,
M3 535390698 mem0s bsddgbgdemm bgend g 369
mgdob gogm@dgdoborob, dgbm memgdobosb, sbysy
658396m30b ©sbaMmgzob0sb. 3om s sdobo, dmbom-
Bgegb o6 5736 dm3sbabobogeb 3mbmmsmal dm-
obmgbolb mgds bgemd gy mmadol dmdensdoy
dgb&memgdmemo bodndomborgol, Gopgeb o8 badwy-
domb bogemmgobo bodmmggm dmdbobam gdols go-
dm dm3sbgboborgol momgdmengds o goshboo.
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bosm B gd&mmm bodmdomb 6o 3emals gsdmbobbm-
mgdemo sdsBgdomo gownlb ©sbgbgds bogomm
335, Moagob bojgmo w339 Mgomodos ddgbgd-
mmdsdo (dom. BGH, 2010 6ol 8 0gmobob go-
wsbyz980emgds - VII ZR 171/08, BauR 2010,
1778, Rn. 11 ...; BGH, 2007 6ol 11 mg§mddab
gosbyzgdomgds - VII ZR 65/06, BauR 2007,
2083...).

39c00 17 (5538 mMab dgbodzbs: dgdogmdo dmbo-
9698980 96935 56 bodmm g m dgzomdab bo jo-
obb, oMmodgr boddgbgdemm 3GmgdBob bgendygs-
Gaemgdol dgbododobo gobbm z09emgdsobs o

340897 & M0l  dgbsdsdolb  gsemgdmemgdgdl

md099&0b Bg0036 g9039c0mB0balb)
.. 00 gobodomgdgmn bosdgemszom bobods-

moremb dogmds, Mmze ngo goobbdgds g94b3 g6~
B0 gg.-0b dmbodm9398L s ob 3360b, HmI BgHb60-
gnb s@ns gdmman 69bgdol bobobssmdwggmeo bo-
dom 33cmol ool dgb&amads odEm3B98mbooc
ymagemongol 30 56 Bomdmoggbl b 3emb, 5658w
sbgoro bsdd gb gdcnem bodmdsm, dmg dgdobgggod,
domogdmmom mbs hsomgsmmb. 65390m3 by 3-
@03bns, Mmis ngn bgemdgsmemgdoo dgosbb-
d989cm bosmabblb sm 53d59manemgdlb. 9bos do-
30R6omor, Gmd $g46030b bsdmgspmo sensmg-
d9emo 69bgdob o335 dobadsemama b§sbosm-
Bnd, o 3bsmgos dmmab bbgs bGsbsm@Go sm
93663 g8 mems. oy babsmm bLsdodsm dsb o@
d99b535398s, bLobgdgs Losbsmom bszema (dom.
BGH, 2013 E¢emolb 7 85680l gomsbyzgdnemgds -
VIl ZR 134/12, BauR 2013, 952, Rn. 9; BGH, 2011
beolb 21 s3Goemols gowobyzgdnemgds - VII ZR
130/10, NZBau 2011, 415, Rn. 11; BGH, 1998
6ol 14 doobob  gosbyzgdoengds - VII ZR
184/97, BGHZ 139, 16....). bso3gmsz0m bobsdom-
ommb 56 omggbns, mmd bsggdmdol sdgbgdo-
bob bsmabbob dmgor LEBGsbsMBGBdg eymm s-
330 b§sbsm§n nym dgorsbbdgdmema. sdo§md
3M3bEMM0s bosdgemszom bobsdsmoenmb sdzg-
3o, mmd 89760300 5056 g8 mem 69bgdorsb dgmbo-
3odm dmddogdamo goems boggdmdol bo b
36 6omImoagb o.
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oo 18
. @o@asb bodo® 33molb  goemols dmb ymdals

3E3bE Memymanemo b gsdbgozmmdoon 35363499+
o boosm o ggmem bodndomb bogemo 306 jobob

3dgbgdobol 9359 ao6bmm 30998 memo oym bsgg-
3mdsdn o dobo sbamgz0b gomady 396 godmb-
Emmgdmes, dgd 33900 o8 b5 3emols gsdm omdodg-
J&m0b 80dsm 0 5536 Dosbab 0b65bomE 9ol dm-
obmgbolb moemgds gbg-0b 634-9 3omogmoegnl dg-
4 6mdmob, 636-y, 280-9 o 281-9 3omogM593930b
bogmd3gemd g, 6s3cmob godm sds@dgdnon g0l
@b gbgds 30 bognmm smss. dmambmgbol gb moz-
b5 dogdommgds boggdmdol odgbgdobs ws sb-
am930borgob  gobgaemo bom xgdol obsdmsNm -
Sob. oy bsgemols godmbobbmmgdemo bsggdmdo
@b onbamgb, 8dgbgdoborgolb gomgdmemo bom-
%900 9bot 8398 mmm ob3bsM 529300 @5 MbS 565D-
ommogb. gomos odobs, dm3sbabglb dgmdemas
36408 9J&mM0b bodmdom domnsbsw mbomggd-
mm@ doohbomb s ofMmos goemogd men, 3mbmmsmn

gosmbsmb (...).

oo 20

o dohbgaem 0fbgdo, Hmd dmbombgemgd bado-
330l goemol 6o gemmgobo dmbymdolb dodsmo
mog0bo LoD gedbywggmm gommgdmemgds osm-
@300, dm3sbaboborgob Bosbolb 8bsdommgdals
Imorbmzgbodg momol ofds 396 obodmmgdo
0dno;, Gmd moofmb bodom 3gemols goemols bo jemm-
396985b @ dm3sb bl dogm gob gme bom b dm-
mob doDgdmdmomds bobydyg oMss, Bowgseb dm3s-
babgd bsgemo dbmenmem boggdmdol ©sbamgzol
dgdwyas dgodhbos. s@godggd@menb bsdgwsdbg-
©390cmm dgiomdsb, mmdgmdsi 65398m3ab bs-
gemn 33dmnb 305, @5 0d 5056b dmmab dndgbdmd-
Mmngo 353d0Mon, Mmdgmma d93 339035 65 3emalbs
3959mbobbmmgdma 3569 mn 3b3bs>M %980l
boboo gobnsms, mdogddamo zMmndgmondg-
300 9bs dgaobogl. o dg3 339000b JogH goBo-
Mgdaemn mmbobdngdgdo bo ol odmbogbsm -
@ Mm3099G M@ S 30em S gemns, o o536 dbo-
dgbgermds, dgd 3390m8s bsgemo dob odmezb 3csd-
©9 d9586605 oy ofo.”



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

IV. 35Lybabdggdmmds dgbynggdab AEmL
©533909mo dgiemdabogal

099 304089J&mMs 030LES, A3 dg3 339m0b-
»gob 3mbsbomagmds doommb dgbynggdals 3Grm-
39b30 (580L MOMdsDY 0b. 39-6 s 39-7 Ladyydom
9893900; bgdmo, Il. 2. a) ff) 0o gg)), 6o gd&m-
0L gomEgdemgdgdals Imzemmds 3mbic oG-
mo bgemdg3mnmgdol dobssmbbgs @edm 3ngdy-

o.

1. dmgsmo 3Mab(3039d0

o) Im3baby@gdob dgbynzqgdol Gomamgddn
06308 gd@mMol  3omEgdmmgdgdn  3oMsdnm
M5 gobgMama, ababo, GmamEz Bgbo, gobobob-
03Mgds 39333900bd o Ldddgbgdmm 3mMA3sbnsls
dmmab sMbgdmmoa badsMomgdMogo gEmogom-
30l dobgogoo. gb bgbo 3mgdgwgdlb gobbosgymomtg-
b0 35906, Mm(3d oMJodgd@mMabomgal gl goem-
90 gd5d0 (36mdamos 56, Dmgswn gomgdmagdyg-
300056 30dm3nbofy, dgadmgds oymb (36mdo-
0.5 LB domb smBgMHnmmdal JobosMbobs s
dmsgmmdobomgol 3063bsdmgmgmoas dobo dobe-
bo:

896wyl bodyomgdoom dgbyowggdol 3GHm-
39RUM> 3o8g30M30mg Pbrd 3obrgb bymboydy-
o bofMg-bofMagdmab dabombggom. dogmsd 8 gb-
gm0 33 30bsbl sbEMgdL Ibmmme 35306, -
(35 0830 MEBgM9669dL 1gddbalb z333mangmgdabo-
30bL bs3336ab bogndzgmb.t! 5808 m3 ImBLoby-
960b dgbynzoLalb Ladydam ndgbsw §M®360d-
369mm3bo o 53mabyMmogem Mbs smnbgMmb,
M3 yzgms LobIMBMI sMbgFMnemmds gMmbonfo
3503 5 M305600 Babgdob (sbowow ©s dyo-
3980 3mdbowgdob go6gdg godmmgms dgdmmb
(oM. @gdmmagds Loddgbgdemm Ladmdomgdals dg-
Lyngzobs s bgmdg3@mmgdalb dgbabgd, Bobamo
A, 89-7 3oMogMagn, bob. 1, bmd. 1; godm(3934-
m0d J399mom, 2.-30).

80 4q/3560580 b gobbogmmBgdom sdgmomamos VOB/A
Bmobmgbgdmsb ©s3o3d0Mgdnm, Gmmadag bogomwy-
damms Logs®m 398 339mabmgab (ab. bgdsos 2 Jggdmm);
vgl. BGH, Urteil vom 28. Februar 2002 - VII ZR 376/00 -
NJW 2002, 1954, juris Rn. 18; BGH, Urteil vom 27. Juli

bogomm 3938339070La56 aobbbgszgdom, 396dm

d7333900b Dmaoo Rmgds 543L, YoMa mgzsb
4m39ma3et G36egMLs > dgbyeeggdol 3s3g-
30635mg 3Mm3gbdg. Lobgmdg 3O mmgdm mego-
Lygmgds ol 0dab g3mgdsbs(s odmggl, Mmd bo-
33969dmm 3m335600L (Dmaxg® 3Mb 3 mgbEw-
o) Lobmzmb mygAEGab as537mgds mogabagg
3Mmgd&nmgdab dabgwgzom 36 Lyemss Loddgb64d-
mm 30mgg@ob gobbmmM(s0gmagds magobo Bomdm-
©a96980b dobgzom. gb dgodmgds ammabbdmd-
gL 0dsbsg, Hm3 Loddgbgdemm 3mM3B3560sl (ory
bgmdg3mmadol bogbol go6bsdrgEOMEMdab do-
Momon Immbmizbgdo ©a(3mns) 3mb3mmogb-
&Mor 80gbogmb, 3oM33g0mbomoee, gormrgdy-
m3qdab gobbabrgMal Mamgdsdmbomgds.f? ond-
(39, 09 3gdm 39333900 ao05bY39@L, dmAbobyy-
7960b dgbyogobogol &gbogma Ros@omml, bo-
®obom 8gbgMobmgzal dmaswn Labgmaddmge-
bgmm, ImbgbMmogqgdmmo LadMmgd@m Ladymogdal
35M©s, 560l 1Laddgbgdemm Ladmdamgdal dgbyaco-
30bs s bymdg3emgdal dgbobgd qdemgdal A
bobomol 39-7 3omoamMoggal 1-gm 6o6oemdo dm(zg-
dnmo 3008 gc0mdgda, g.0. badydomlb 9M360d3-
bgmmzgobo s bBYmymagamo smbgMammds.
dmomaE® BmEm3sb bomdmawaqbl §.6. gwb-
Jgoafe B3beyMgdo s6@> BYbiEgMo dgbyor-
3980. 83 Mmb d93 33900 30bbo@ ababagb dabo
36mg &b dgbodadobo Lodmdomgdowsb gfMom-gM-
o0l dgbemagdsl, doMomose bgdatomgol dm-
3m3900b  ©oggadzel. e ogo sMmbgdomo
Mmxgegb@lb ob bLsddgbgdmm  3mM33sbosl Fnsb-
mdL, oy Mo bobom Mbos gsbbmM(z0gmmagl gb
dnbobo. 5333560 BMbgonco Ggbogmol MHmL
d933390L, Gmamez babo, Lodndomb smbBgms o6
LogMomm o6 g3omgds, ob ggomgds dbmmme
020896 >Mger @MbYDY; 2by3g 96 bgoMrgds 3o-
bbm(309mgdal 39330l Im3bowgds. sbgm MmL
Loddgbgdemm  3M335600L  B3m (35605, Bg3339070L
3mobmgbgdal bLogdzgmby Gbdzombacgdocn

2006 - VIl ZR 202/04 - BGHZ 168, 368, juris Rn. 42,
VOB/C-ab 94603960 306mdgdabomgab.
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2013, 1957, juris Rn. 16, sdmbstnwgda g3gdmom, 3. (1)-
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o330 356 LodNdomydl bsmsbspme s 3mbag-
Ao gboo 9bes 3o9bomb bysdbgozgmmds
s bdaMa 3mbgMmmman YbOHybggmymb, GmA
3000093930 35A09dgma JgbAymogb.”

Logo®m bgedbgoggmmdal 068 5bLonGmdals
LobBM3o sM0b (39 3gmmo L33ddgbgdemm Imbs 3-
390930l 36 L53YIomgdalb 3603369mmds, LoMm-
oy ©5 Gob3nsbmds.” 380@m3, Jgosmgdom
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68 BGH, Urteil vom 6. Dezember 1984 - VII ZR 305/83 -
BauR 1985, 229, juris Rn. 18.

69 OLG Dusseldorf, Urteil vom 19. November 2019 - 1-23 U
208/18 - BauR 2021, 574, juris Rn. 26; OLG Hamm, Urteil
vom 27. Februar 2014 - 1-21 U 159/12 - BauR 2014, 1338,
juris Rn. 84.

70 BGH, Urteil vom 10. Februar 1994 - VII ZR 20/93 - BGHZ
125, 111, juris Rn. 11; OLG KolIn, Urteil vom 13. April
2022 - I-11 U 22/21 - juris Rn. 100; Oberlandesgericht
des Landes Sachsen-Anhalt, Urteil vom 13. Oktober 2021
- 2 U 29/20 - BauR 2022, 1527, juris Rn. 102,
53mboMnwgda Im(393mmoas J393mo 2. ¢) (2)-do.

7 BGH, Urteil vom 10. Februar 1994 - VII ZR 20/93 - BGHZ
125, 111, juris Rn. 11; BGH, Urteil vom 6. Juli 2000 - VII
ZR 82/98 - BauR 2000, 1513, juris Rn. 15; OLG KoéIn, Ur-
teil vom 13. April 2022 - I-11 U 22/21 - juris Rn. 100; OLG
Frankfurt, Urteil vom 5. Juli 2021 - 29 U 110/20 - NJW-RR
2021, 1384, juris Rn. 33; OLG Dusseldorf, Urteil vom 1.
Dezember 1993 - 19 U 21/93 - juris Rn. 24; vgl. auch OLG

dgemgdom 0b@qbboyma 3mbGEMmema bdom-
905 abgom Lsddgbgdmm Mbabdngdgdl, MHmam-
900(300 3398Mbadabe s godsaMqdal bodwde-
m9d0 (89@&™bol 3m33mMbBg6@8 930l 30303 gds §30-
O003bgmdol aobHalb dobboo 3M33mMboGncon
dobomagdol ©edmb@oyggdom, 3gMdmm 6 30bsdg-
&mb3o Ra8mbb3mmo gmmswolb as8sgMgdom).”
dogM33 gb o6 60dbogl, Mm3 s Jo® 9@ ™m0 gom-
©gdmm0d, dg@mbab bdoMow gmdgmagsemnsbo bo-
dImdomagdo @Mmomn ©s bogMomn mzombsdHo-
boo ¢By39@o0 53mbEGMEmL." asbbsgnmdg-
b0 baMobme nm3mgds dngbosb sabamgmma
dgbmdolb Labymagal aodsgmgds, doo 398 9L
e beddgbgdemm dpamBsmgmdadn,’™ dggmoa dg-
bmdol Lbgs Lobob LoGgdmbGm Lodydomgda,™
Byemab 66930L Lobnbosmdogam byygal ©abdgemg-
35" @5 Mgbogal 8mbymds.”

3>0Oomo badyredbyrzgmm 3orregdgmgds
dgodmgds bomdmadgal sbggg, Mmss dodwabaomg-
mdb Lsddgbgdmm Mmbabdngdgdo, GmIgmms bg-
3d736099mqobmab dgbodsdnbmds Joma gobbmm-
(3099d0b 393ga 39056 dgdmbagds 56 d5dmb-
3960bmzgol sMa3Mm3mMzomo© oo domobb-
3939 0gbgds Lagomm. gb PAmegmgbo gbgds bod-
dgbgdemm bLodmdomgdl, GmImgdnz dgdwamdn
Ladndsmgdoo 33d0xGYdS s 5dob dgdwga,
by 330607, 30bPomNMa© 39med dgdmbawgds,
3035mM0mo@ 35353Mg00m0 b LoMmgbogm body-

Oldenburg, Urteil vom 24. Marz 2022 - 14 U 50/17 - juris
Rn. 63; Oberlandesgericht des Landes Sachsen-Anhalt,
Urteil vom 13. Oktober 2021 - 2 U 29/20 - BauR 2022,
1527, juris Rn. 102, s8mbstinwgda d39dmom 2. ¢) (2)-do.

72 OLG Disseldorf, Urteil vom 19. April 2016 - 1-21 U 102/15
- BauR 2017, 1718, juris Rn. 55.

73 OLG Hamm, Urteil vom 30. Oktober 2007 - 21 U 57/07 -
BauR 2008, 1023, juris Rn. 43.

74 OLG Dusseldorf, Urteil vom 15. Januar 2016 - 1-22 U
92/15 - BauR 2016, 1946, juris Rn. 110.

75 BGH, Urteil vom 18. Mai 2000 - VIl ZR 436/98 - NJW
2000, 2500, juris Rn. 24.

76 BGH, Urteil vom 15. Juni 2000 - VII ZR 212/99 - NJW
2000, 2991, juris Rn. 20; OLG Frankfurt, Urteil vom 19.
April 2021 - 29 U 177/19 - juris, Orientierungssatz 2,
23mboMnwgda Jggdma 2.¢) (1)-3.

77 OLG Frankfurt, Urteil vom 19. April 2021 -29 U 177/19 ju-
ris, Orientierungssatz 2, s8mbstogdo d3gdmo 2.¢) (1)-
do.
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78 BGH, Urteil vom 10. Februar 1994 - VII ZR 20/93 - BGHZ
125, 111, juris Rn. 11; OLG Dusseldorf, Urteil vom 19.
November 2019 - 1-23 U 208/18 - BauR 2021, 574, juris
Rn. 26.

79 OLG Kaoln, Urteil vom 13. April 2022 - I-11 U 22/21 - juris
Rn. 100; Oberlandesgericht des Landes Sachsen-Anhalt,
Urteil vom 13. Oktober 2021 - 2 U 29/20 - BauR 2022,
1527, juris Rn. 102, auszugsweise sogleich wiedergege-
ben unter 2. c) (2); OLG Stuttgart, Urteil vom 9. Juli 2019
- 10 U 14/19 - juris Rn. 233.

80 Brandenburgisches Oberlandesgericht, Urteil vom 24.
Oktober 2019 - 12 U 47/19 - juris Rn. 39; KG Berlin, Urteil
vom 16. Dezember 2015 - 21 U 81/14 - juris Rn. 34.

81 Oberlandesgericht des Landes Sachsen-Anhalt, Urteil
vom 13. Oktober 2021 - 2 U 29/20 - BauR 2022, 1527,
juris Rn. 104; OLG Stuttgart, Urteil vom 9. Juli 2019 - 10
U 14/19 - juris Rn. 233.

82 OLG Dusseldorf, Urteil vom 1. Dezember 1993 - 19 U
21/93 - juris Rn. 24.
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30 Bo3moe d99dmm.8 3Gsd@ 03990 Mosgm 8@)-
3039%99mgd0b 53 3606 (303980 Mngbo 3603364-
mmds 5g3b.
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bmds 9 :dsbgomlb dgymagbmb. d533390bs o
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J398ma VII. 3. b) bb) s ff)), bomdmmagboemo bm-
35000 360b(303980L dgbodsdabow, nbzgslb o6 o-
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83 QLG Stuttgart, Urteil vom 24. April 2012 - 10 U 7/12 -
BauR 2014, 865, juris Rn. 35, 40.

84 BGH, Urteil vom 22. Juli 2010 - VIl ZR 77/08 - BauR 2010,
1959, juris Rn, 10; BGH, Urteil vom 16. Mai 2002 - VIl ZR
81/00 - NJW 2002, 2708, juris Rn. 11; BGH, Urteil vom
27. November 2008 - VIl ZR 206/06 - BGHZ 179, 55, juris
Rn. 23; OLG Dusseldorf, Urteil vom 19. April 2016 - [-21
U 102/15 - BauR 2017, 1718, juris Rn. 56.

85 OLG Oldenburg, Urteil vom 24. Marz 2022 - 14 U 50/17 -
juris Rn. 72; Thuringer Oberlandesgericht, Urteil vom 17.
Februar 2022 - 8 U 1133/20 - juris Rn. 58; Brandenburgi-
sches Oberlandesgericht, Urteil vom 27. Juni 2018 - 4 U
203/16 - BauR 2019, 1640, juris Rn. 42.

86 530l momdadg: BGH, Urteil vom 15. Dezember 1969 - VII
ZR 8/68 - WM 1970, 354, juris Rn. 41; Schleswig-Holstei-
nisches Oberlandesgericht, Urteil vom 8. Juli 2022 - 1 U
97/21 - NJW 2022, 2940, juris Rn. 32.

87 580l momdadg: BGH, Beschluss vom 31. Juli 2013 - VII
ZR 59/12 -NJW 2013, 3180, juris Rn. 11.
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30000639 o6 dgoa0bs (53 dg3mbzg353d0, hggmemy-
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(30mgds EOHMMMmI© 396 d96036s ©s 5dol 3odm
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3980, B3gamgdMog Lodgradbyragmm M-
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Logotm.
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boal bagd05bmdal goyBoml 3mmEENbs30s, oMo-
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3obd(3. 39M©s 530bd, 3ob Ybos gossdmMBImL, gb

88 Schleswig-Holsteinisches Oberlandesgericht, Urteil vom
8. Juli 2022 - 1 U 97/21 - NJW 2022, 2940, juris Rn. 32.

89 BGH, Urteil vom 15. Dezember 1969 - VII ZR 8/68 - WM
1970, 354, juris Rn. 33.

% OLG Oldenburg, Urteil vom 24. Marz 2022 - 14 U 50/17 -
juris Rn. 63; OLG Stuttgart, Urteil vom 24. April 2012 - 10
U 7/12 - BauR 2014, 865, juris Rn. 35, 40.

91 BGH, Urteil vom 10. Januar 2019 - VIl ZR 184/17 - BauR
2019, 850, juris Rn. 20; BGH, Urteil vom 10. Oktober 2013
-VII ZR 19/12 - BauR 2014, 127, juris Rn. 34; BGH, Urteil
vom 28. Juli 2011 - VII ZR 4/10 - NJW 2011, 3086, juris

L3g3oomob@o sdanadsmgdmagdo Mmaz05bm dgbe-
3530b 3Mmgggbomm bggMmdo dmdydegg Laddgbg-
denm  3m33560gdL Locmsbspme s3mbEHmmmgdgb
09 365.%2 o4y gL sbgs, LogMom bsdbgrggmm-
d0b 3omEgdmagdol dJmbg s Jodqd@mmb dged-
0o, b5ddgbgdemm 3BM(39LaL JMBGHMEL L3g(s0-
Smob@n ©odg9adsMgdmgdal dgbadadal 3Mmeyg-
Lo bygmgddo mogom oo Rommmdszogl;
dogomoms@, 59Mo300b G ggbozol ob LgMgzgmals
mmabob gmgd@®mmbymo smdn&zob bgggMmda.

™d0gd@ob  byrodbgrggmmdal gormwgdeg-
0L 3gmbg oMo qd@mcalb, Mmameis Lagddab

d3sMmggmolb  dpamdsmgmds dmoazo3L  0dsb,
™3 0go dab dogH bs30LM0 Jgbadadobo LgzgMmb
goMamagddo bomdmhAgbomn Lsddgbgdemm by 3-
mab 30bgbgdlL omymzbgdmog s LEMmymegn-
mo@ 3bnb@gdl o mogol dgdzzgol LEYmow
3&YmMd0bgdlL 53 dodgbol godm3zmgszal dgwgag-
dob, sbggg 6gdobdngma Lodsmmnmgdmaga 3obiybo-
L3ggdmmdol Momdadg. gb gomeEgdmmgds oM
dmogmegds Loddgbgdmm 3MmgdEob abEmmy-
dom, sbg MH™I ngo msogal dgd3zgmb dgdamaddags
Mbd o9b3MMbL baddgbgdmm bafmzgbal godm3-
3mg3oLo s g9dmbBmEM93530.%" gL 3om@gdwemg-
45 080l dogbgooge sMbLgomMdL, sMdodgd@mmb
bogobmn o3b 0 90 Mdogd@ob docmgs 3g-9 bo-
dndom 9@o30b goggdom (530L mamdsady ab. II. 2.
a) aa)).2? 53sbmob ©s39380Mgdmma boboobd4y-
mmdab bagombgdo VIII msgdas gobbommmo.
Logdolb ddoMonggmol sbgmo IMoz3malbdmd(sgg-
o damdomgmds, hggmmgdfng, o6 543L L3gs0-
smob@ Qoagagaoﬁ)gbagb% s, doo dg@gbL, Lo-
339693cmm 3m835600L.% ngngq 0ngdals sdndg4-
@mﬁ%a@, mdgmadsz 0gobmMs dbmemme 1-3@0-
b 39-6-b hoomgmom badydom g@odgda, g.o. bo-
dndomgdo dbmemme Lodsbobm asdm33mg300056

Rn. 10 ff.; BGH, Urteil vom 23. Juli 2009 - VII ZR 134/08,
BauR 2009, 1607, juris Rn. 10.

92 BGH, Urteil vom 26. September 2013 - VIl ZR 220/12 -
NJW 2013, 3513, juris Rn. 25.

93 BGH, Urteil vom 28. Juli 2011 - VII ZR 4/10 - NJW 2011,
3086, juris Rn. 11 ff; BGH, Urteil vom 27. September 2001
- VII ZR 320/00 - NJW 2002, 288, juris Rn. 21.

94 Brandenburgisches Oberlandesgericht, Urteil vom 2.
Marz 2023 - 12 U 78/22 - NJW-RR 2023, 799, juris Rn.
27.
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dgbynzgdal 8(08%0@3608@3.95 dgmerg dbcng, Lo-
480l 83560390l 3amdamgmdsl o6 gBobssemad-
©393905 ob, ®m3 5M408gd&mAL dgbynazgdo o
md09d&0b dmaswn FoMmzgs o6 g3omgds, 869y dg-
4-056 39-9-b Roomgmoom Ladydom gGo3gda o6
593L Bogob&n.%

) 3sg3mnmgdo Labsdstomm 3Mad§nznwsb
Lodsgomomme  dmygsebamaos

3mb3Mg&ezo
dmobmsbgdo mMo aswsebyzg@omgdal Logwdsg-

mdy:

1) OLG Frankfurt, 2021 Emob 19 s36Gomab
(1) g @
3°036y39@0mgds - 29 U 177/19 - juris (bobgobds
33&™MM0bos)

Lom@ngb@oom Babswswgds:

1. 290536 9003903 o0 g5EMIs Wbos 0b-
@mbmb, Gmd 65398mds 3Mmmg&nb dgbodsdnboc
@b ermE 3dgbgds s obmmmmgds. bojobmo
bobsmom dgwganb dobombgzo Bgwsedbgoggm
340897 mML 930m9gds, 3md3s6nal dgbsbm -

389 bodndsmgdl bLosmsbswm s gmbngm -
o 3b0o gonbomb b9m059b9039emm3s @5 3mb-
Béfmemon 9d9m9b39cmymb dobo docncmgdgdab
dsmmgdmo. Jommomns, s o gddmmn ofm
30l gom@gdmemo, dmodogswm boddgbgdemm dmyg-
@560y 0dymagdmoal, dogmsd db0dszbgemmgobo
36 gMmodogaeno boddgbgdemm mmbolbdngdgdobob,
godminmgdoor  dmdgggdyen
@0b3b dgo30596, 5670899 mML 9amm dgdo -
Mmomyds s WgMm 0b6§gbbonma bgw53bgwm39-

@My 930mgds. 0bBgbbomma b gwodb gog9emm-
3ob 88 boddgbgdemm dmbs 339098L, Bosbol dsmo-

Mmdmagdos

o Gobgobs o bsdd gb g8 cnm Joboemab/3Gm39bob
dodomor godM oo dmobmgbgdols godm, dogz-
036985 @g30b5 @ 0DMEs(300b bodmdsmgdo.
o o8 dbMng boggdmdadn d60d3b9enmzobo bo jemo
3odmagmobmgds, Wsgm d§z0(3909emgdab 69bo
36408 9J&mM 0l dogm bodd gbgdcnm b 9odb 9039~

9% BGH, Urteil vom 26. September 2013 - VII ZR 220/12 -
NJW 2013, 3513, juris Rn. 25.
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mmdob gomregdgmgdob @Gm5959%9 96Y30-
mdb. sbyor dgdobz930d0, sG0dgd@malb gocm-
©989gdss, Ms3m 3B 30390 Memgdolb gobodsmn-
mgdmo mog0b dbmog mhz9bmb, o Mo mmbob-
dngdgd0 gosGomgb dob ob dobds sdbdsmgd goem-
@gdaegdob Jgbobgergderom. oy o6 JoB9dm-
mob dogm boddgbgdemm bgwsdb grz9cmmdal goem-
©@g89mgdols 3Gomgmemo oM mzg35 0B gdmd@os
Jogdomdos boggdmdol 05606, oM 0B gdEmen
bermmom 58986 3obabl dgd 339000b 60b5d .

2. boddgbgdemm bywsdb g39emmdolb 30 @g-
demgdob oM Jod gd@mmo wssmm393b, oy ogo bo-
0dmemnsz0m o bomgbsgm bodndsmgdl 068 q6-
bogmow of o 3mb&mmengdl, Mowasb 58 boddgby-
Senm dmbo 339mg3dn doobol bomdmdmdols ol jo
dosmns. goms sdobo, ngn 3mb&mmemols gocm-
@98 mgdsl s m393L dodnbs (s, Bmzo yaymoomy-
3ob oM 073936 93960L Lobgolb 3GmEmmenl (s3-
&m0l dgbodgbs: gbol Lobob 3mmEm gmen
smmozbogh 69bG0bgob sd(zeg0 Londmeszom
39600 bobggbs s 0398mmgdob). dobo Es6mdmgds
bogomms, Bocms bLoodmenszom 19b0b bozdsmobo
bobgy omgmdgbBommgl. domomsmns, ggbol bob-
Job 3&m@m genemo bsddgbgdene 3m3356058 mbos
dgo@anbmb, dsgmsd stfodgddmmds ogo mbwoo
33mbGEmmenmb s 3oo0dmbdmb. bomabbol xd-
Mmbgammymaab sbgon cmbobdogdol gom@om gd-
mmds 8946030b 69bgdlb o m393L s 035MS M-
3o, Mmmd boobo, HmImols mog0sb s(30emgdobocs
b 6gbgd0 g3bobamagds, 69bolb oF 3930005 go-
dmbggmemo; g.0. boodmemszom g9bol dogssdog
33bs3dsmabo bobgg godmab g05 s@sm 398 96 0-
mgdaends bodndomd. goms odobs, oM Jod g m-
M0 30mm@gdaemns, dgdogmdo dgdmbdgdol cmml
dmoobmgmb bondmemszom 9960b bobdgol 3MHm-
BGmgmeol bgemsboemo dgddbs m3mdgbdo 300l
Boogemoom. ds@m ol gogBos 3o, Gm8 5gbols bo-
Lol 3EmGm ol s@ombgdmdodyg oMmsboomn
30989605 o godmagbsoGogl, Lszdsmobos odob
@obo@agbow, MM 56408 94EmMds bLondmeszom
bodndomgddg 69bobdogmo dEHmbg0lb 35m@9d -
MJds oM @305 s 5dob godm 3obubl 03930b.

% BGH, Urteil vom 26. September 2013 - VII ZR 220/12 -
NJW 2013, 3513, juris Rn. 25.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

(2) Logbmbs-3635m@Eab YIsmemgbo Ladbs-
Mgem Labsdseagm, 2021 Bemab 13 md@m3dmab
35056y39@omgds - 2 U 29/20 — BauR 2022,
1527, juris (3089890 3306090 3g(33em0emns, bo-
Baobds og@mMabos)

#3900 102

(@) 959690039035 o JoBgg&mHds  mbos
0d@HNbmb, Gmd boggdmds 30mmgd&ob dgbsdsdo-

bo@ @5 mbojemme 5dgbgds. 5dsbomsb, ngo goem-
@980 368, dnwdngsw boddgbgdmm dmgosb-
9 0ymb. 009830 dob bodmdomgdlb bomsbowmam s
ambogmmmon aboo Mbos gombomb w536 90039-
mmds s bdoMmo 3mbdGmmmoo dmHmbagemymb,
®md dobo Jomncgdgdo dgbodsdobow bEmemmgdes.
dbnd3gbgemmzsbo 56 yMmodozaemo  boddgbgdemm
@mbolidngdgdol ommb, Hmdmgdors godmznmg-
oo dmdgBgdaem Gobygb dgoog96, oMJoBad-
BMAb gmmm dg§o ygomomgds dmgobmaggds. go-
bbogmomgdmemo  yamommgds mbos  ormdmb
3 40899&mMds obgzg obgor bsddgbgdenm mbo-
bdngdgdl, Gmmdgenms dgb&amadol 3Gmzgbdocs
bo3emdg 80603693980 30dmo 390985 (dsg., BGH,
1994 6ol 10 0gdgmzerol gowobyzgdoemgds -
VIl ZR 20/93 — BGHZ 125, 111 ...). smgndad-
GmAb bdmgoo oM g39emgds, ©IGIINMI©
3gmb@mmemb Lodmgome hzgmemo ymazgeno-
eoamo bsddgbgdenm bodwdomgdolb bsobgenmbbm
63m0mdsbgdn, EmMImyddywoi  ngomon©Ide,
mmd  boddgbgdmm  3md3sbos  gomd jemezmgdes.
(dog., KG, 15.02.2006, 24 U 29/05...; OLG Kdin,
Urteil vom 30.04.2003, 13 U 207/01 ...).

39e0 103

gmd3mbdo@ o 0dmbsodmenszom bobEgdnb
dmbymdol dgdmbgggedo boddg gbgds omo domGng
bs8dgbgdemm  bodmdomb, omsedgo  Bghb6039Ms @
moraen s ,bgbboGon@” Jobadmems 300b, Hmdg-
oz Jotol gom s ogmdaem Rod&mmgdbos 94-
399009856935 5 5d0Gmd, Sbsmydol moz05b
soemgdobs o bGsdoeammdol «d@Hmbggembs-
M Bo®;
bmglb. bsddgbgdenm bodgwsdbgozgerm bgdocor-
359d0 @B amo 5m0bgmgds obs(zeg0 3Mm(39-
@aMs; sdoGmd bgdsmogol dmobmgbgdol 3 go(5-

mo@ dgbmmemagdol ymmoomgds mbos dogdzab
(z.B. OLG Niirnberg, 2012 6ol 20 0360b0b go-

3bbo gmomgdam  gofbszosb  dmoor-

o6 y3980emgds - 6 U 1643/09 ... Rz. 83, 84). dom-
oomns, dgdomgsdgdolb bodndomgdl, dmgswo,
o bgommgds gobbogmo®gdmmn bgwsdbgwz9-
mmdo, Mmo@ash dgdsmgsadgds bobgmmbbem 63mo-
mdsbo nogmgds (dog., OLG Dresden, 2010
Emolb 28 00bzmol  gosobyzgdocgds, 10 U
1414/08, ... Rz. 30 ff. 0bBgmogmob dgdsocdsdgdal
oomdsdg;, OLG Rostock, 2008 6ol 11 6mg33-
mob goobyszgdnmagds, 4 U 27/06, ... Rz. 133 ;jo-
3ob mx@aoob dgdoomgsdgdol momdsdy, KG Ber-
lin, 2006 6ol 15 0098 9% 300l gosby39G0gds,
24 U 29/05...Rz. 28 ff. ¢gmob dgdsmgsdgdol mom-
30%g); 2839, @bobgrgdger 3ooB Y39 090 9-
3dn gobbommo dgdoogodgdol bodmdsmgdo do-
MH0055© M3G 039 bLogombgdlb gbgds dodnb, Hm-
o gmI3mbdoGumn mdmbondmenszom bob@gdol
dgdobgg35do, s dmmab, Fodmb§oggdmeno Jbm-
300l Bobomonlb godmes, dsmgsdol goddemgmdo
bobBgdob  Rubgz0mbomgdoborgobss  db60d3649-
mmgobos. s80Gmd o8 dgdmbzgzedo, gosdmbo jemo-
bob boboo, omdodggdmmob bodgwsdbgozgemm
3oemEgdmemagds dgdoomgodgdol dodsmmasrs mbo

©og0brgl.”

d) LodgEIdbgE3gmm Ig(3m3ab LydsEMamg-
dM0ng0 dggagdo

B0560b 565DMINMgdal LadsMmmgdaga bsgo-
obgd0b Mmomdodyg 0b. lll. 2. bsgdgdo sEsgFmmon dm-
Bobomol 3abmbobdggdmmmdabomob s 3o3d06qde-
™0 093980 (065dMsmgmmmds, sjodgd@meo,
Boam d9333000b gorregdgergdol dgbdgemy-
b0l @sdbdomy, LmmooMymo 30@;936‘3@360)
a56bognmeons VIl eo3d0.

VL. 35b«ybabdggdemmds Ly3dgbgdmm bamggdal
33053363930bs s babgmdgzMmymgdm
dmobm3bgd056 Lbgs 33036393980b AEML

1. L53dgbgdmm bamygal mEgbmdab g3Mmsb-
&0/ bL533d7b9dmm bamgob dgs drgsMa

a) L33396938mm boMmxab MmEgbmdaL g56A56-
©oo

09 03399905, Hm3 bsddgbgdmm 3Mmgd@ab
dgbErmmgds 085bg dzocn 069ds, 30Mg s0dog-
J@™ME3s dgoxzobs, M3aMmzgmabaw obdab jombge,
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6 40@¢qd@mmds Laddgbgdemm bomgol MmEgbmdal
3560395030 gM0 3565605 bm3 o6 030LMS; 3960-
dme, Lbgssbbgs Loggbymgddg, dsgsmomsc,
Bmameg gb ,z30dboGgdmma Robgddg dgmebbdg-
d0bmzabas” semosmgdamoa d93339mbs s Laddg-
6gdemm 3m33sbasl (aqbgMoma@o bobscdm) dm-
0l sMbgdaem LadsMmmgdMog YOHmogHmnmdsda.
L3369 m 3BrMg 0L goNE 3393eMdal gomge-
mobbnbgdoom, sbgmo (dMomabgseb @sdme30gdg-
m0) 35M03950Ld0gMn goMd6G0s 3M0dgd&mo-
bongol domnsb o ab3gdmsebss @s3o3d0Mqd-
mo. 9b dg3339m0bmgabss dg3bmdawas, sbg MmA,
sbgmn bgd0b 5MbgdMBaL sd39ds Fbmemme g53m-
bogmol dgdmbggzgddn dgadmgds gobabomgdm-

9L
b) L5339693mm bamxab dgs dmzsma

Loddgbgdemm bofMxalb mEybmdal goMmab@ns
Mbs gobzobbgomo bafggdol Lsgsmegdnmm
P30 Bm3zMob JgmsbbIgdabsgsb.® gl Drmgseca
20bme @ oMgdgmysor gbrs 0dbglb 3vag-
3o o) batg gdalb badmemmm goMamgdow, s-
3m300gdmmos 3mbiMg@nmo dgdmbgggal gofg-
dmgdgddg. oydze, Mmaméi bgbo, oMjodgd-
GMAL o6 dog(3995 G§MEgMIbGmdab M3ndg mo-
30byRmgds, 09y 5MbgdMAL beddgbgdemm bomygg-
30l bgmdg3mmgdoo dgomabbdgdmma dgos der-
3060.99 Boboomdga 393m393530, bofmggdals bg-
5 drgemdg dgmabbdgds, Mmames bgbo, 360d3-
bgmmosl s 3oMasgos, MoEashb bofMyxgdol d(3oo-

97 Oberlandesgericht des Landes Sachsen-Anhalt, Urteil
vom 17. Juli 2007 - 9 U 164/06 - juris Rn. 64; Gratz, An-
wZert BauR 19/2022 Anm. 1 unter B. Il.; vgl. auch OLG
Hamm, Urteil vom 21. Juli 2011 - 1-24 U 151/04 - BauR
2012, 1981, juris Rn. 24; OLG Kéln, Urteil vom 12. Januar
2007 - 19 U 128/06 - BauR 2008, 697, juris Rn. 21 f.

% 580b momdsby: BGH, Urteil vom 21. Marz 2013 - VIl ZR
230/11 - BGHZ 197, 93, juris Rn. 9; BGH, Urteil vom 13.
Februar 2003 - VII ZR 395/01 - BauR 2003, 1061, juris
Rn. 9.

99 BGH, Urteil vom 21. Marz 2013 - VIl ZR 230/11 - BGHZ
197, 93, juris Rn. 10; BGH, Urteil vom 13. Februar 2003 -
VIl ZR 395/01 - BauR 2003, 106, juris Rn. 17; BGH, Urteil
vom 23. Januar 1997 - VIl ZR 171/95 - BauR 1997, 494,
juris Rn. 10.
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60 d9530L9d0bob 3obmMbBab3ngMa dgmgaobasb 3sob-
bbgoggdmmo dgwgan o6 (3 sagdmes (530b me-
mdadg J3gdmon 2.).

o) Leddgbgdemm bafiggdo 93 bgws brgemlb
0L, a5M3b6B00basb gobbbgseggdom, d9d3-
390b (Bmam& 3 Bgbo: 39603969L) o6 543L Mondg
bodoMnmgdmngn dgbEmmgdol dmmbmzgbolb Mg-
mgds. 330l bo(33mo, batigqgdolb bgms dmzsma

o3dbgdl oM@ gd@mmal  LobgmdgzMmgdm

359mgdmagosl, 3Mmgd@o aby sggadmb s do-
oMb, HM3 boMmggdds Dgos brmgemb o6 gowss-

FoMdmb. 33Mnadm, baMmxgdal drmzgMab w330
dob 30gM LaIndsmb bymdgzMmymagdoan 6530b-
0 0300b9355.1% gL 085L 603653L, HMB gl
300055905 Bndbab 365dmoyMgdal Lobymdg-
3609m9dm 3mobmzbsb BomImImdl. 10!
3005@mMbgdmmo LabadaMoem 3Mog@nzob oo-
bob3ow, baddgbgdmmm batgalb dgws bemgemdg dg-
®bb3gdnsb sbggg aodmInbaMgmdl, Mmd om-
3089d&mMb mogobo 3mbm&stnl dmmbmgbs dbm-
mmE dgmabbIdgdamoa bemzMab bogdzgmdg dgu-
dm0s.192 gl 8m3g@gdymo batggdo GmE obed-
390 botiggdom Romgmoamaym, s6do@gd@mEn me-
30bo Bogmosbo Ladydombogol g™ dg8 S65b-
03Mgdal doomgdes, g0y bymdgznmgdal
39b0858abo La8mdomb dgdmbggzedn.®
Lodmenmm  xoddo, LabadsMomm  3God@n s
DBcOHm bdocow megb 0n3s393L La3ddgbgdemm bam-
%0b by degMab Labgmdgz@mgdm dgmabbdg-
d0b ©8d3980b5306. 330bmgal dgd33903s Mondg
Loboom gbos godmbo@mb, MmA botggdol g6 339-

M0 BoMgmgdo o6 Mbrs onMmgalb. baxggdal
305630M0dgdol  BoM3mmggbs  Logdomabn oM

100 BGH, Urteil vom 21. Marz 2013 - VIl ZR 230/11 - BGHZ
197, 93, juris Rn. 9; BGH, Urteil vom 13. Februar 2003 -
VIl ZR 395/01 - BauR 2003, 1086, juris Rn. 9.

101 BGH, Urteil vom 6. Oktober 2016 - VII ZR 185/13 - BauR
2017, 134, juris Rn. 16.

102 BGH, Urteil vom 23. Januar 2003 - VII ZR 362/01 - BauR
2003, 566, juris Rn. 15; Saarlandisches Oberlandesge-
richt Saarbriicken, Urteil vom 6. Juli 2011 - 1 U 408/09 -
NJW-RR 2011, 1465, juris Rn. 90; OLG Stuttgart, Urteil
vom 30. Marz 2009 - 10 U 6/09 - BauR 2010, 1260 - juris
Rn. 44; Thiringer Oberlandesgericht, Urteil vom 20. Juni
2013 -1 U 1032/12 - juris Rn. 22, 24.

103 BGH, Urteil vom 23. Januar 2003 - VII ZR 362/01 - BauR
2003, 566, juris Rn. 15.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

0600.1% 155399698mm boGxal byos brzeMm by
™03000639 3MLgdmmo dgosbbdgds dgdwmamddn
dgodmgds ao430qb 96 538 0MwaL, o g0 d93-
339900 a5(36mdogMgdymom (33cmab 03 Ladmmgd-
&™ 00gq0L, MM3madbsig bomggdalb Dgos drg-
&0l ©sg96s g3mdbgdmeos.1%

o4y 398339006 0g3L 530bsbbycn dgbrywggda
Lod3g690mm 3MMagd@ab gobbabm@zngmgdmac,
Loddgbgdmm bafxal Dgos drgscmdy (dmaxg®
3MbB3mMgb@m®m) dgmebbdgdobs s Lsddgbagd-
mm 3Omgd@ob batxgdob byb@ow gobbodrgmals
35mE9dmadslb (880b momdady Jzgdmm 2.) dm-
0l 90l EoEo Msbs339ms. dYLEG badsMommad-
030 3mobogngsns sbgom dgdmbzgszgddn, domo-
»oEsE, Dgdg@ns. 3ghdme, oy 5sMdodgd&mmo-
Longal g(3bmdons, Mm3 dgd339mb o6 dgmdemns
03 gog@mdMmngn bsddgbgdmm bofmgol aomgds,
Mmdgmog boMgmomMobzol omgds@gds, Mm-
amz bgbo, dob Fmgmbmggds on339L gobbabe-
360 baMxgmam®abzgs (GmmgMobGmdab bggg-
b go69dg) 33969dmmdal batixalb bgwms derge-
by dgmobbdgdal aocgdgs (880L momdady J39-
dmo 2. a) b)).

>0do@gd@mMab omeydgmgsob @eM@3ggz0b
dgdsagbemmdals Babsdnmmdgdals s®Lgdmds dg3-

339985 bs 538 3o(3mb. 530&m3d dobgq 1bos w@o-
538 30(3mb, O™ 36mg @0l Bod@mdMaga dgbyy-
mgds 99399mgdoMgdbmes baddgbgdemm bafxal
Bgs drgamb, g.0. 3Gmgd@8dn dgdmamaa (33mo-
™3980 56 g obams. 1%

Loddgbgdemm bafxal dgws brzMal gosogam-
396000 bomdmdmdamon 03358 gdnmn ofMgdemg-
30l 30300306 MOMdsDdyg ab. mbodMgdgda V. 2.
b)-do.

104 OLG Oldenburg, Urteil vom 7. August 2018 - 2 U 30/18 -
NJW 2019, 1377, juris Rn. 58.

105 QLG Celle, Urteil vom 15. Dezember 2016 - 5 U 97/15 -
juris Rn. 28; LG Karlsruhe, Urteil vom 10. August 2018 -
10 O 569/16 - juris Rn. 79.

106 QLG Celle, Urteil vom 15. Dezember 2016 - 5 U 97/15 -
juris Rn. 28; ov8(30 bogdgmes, Mawasb sbgom dgd8mbggzeda

2. ©33960ma baMggdosb 3swsbzggzab dg-
©933%0

Am 30 30mgJ8ob God@moMngo ©absbamggdn
DBOM dgB0d, 30009 sMdo@gd@mMds mogowsb
3qoq30b5 96 0506517 s oMk gdal bgs de-
35Mbg babgmdg3Emmgdm dgmobbdgds o6 sMLg-
dmdL, doMomsma mGo 3ombgs abdob:

- bLogMome Mmeab 1bos Asomgsmmb, Mm3
6408 9d&mMb dg(30m3s Imeygz00s.

- o0y dg(30mM3d 3m300: MmamE Mbrs o=
©a0bgb Bosbob mEqbmds, 39Mdme 3530b, Bm(3e
d9933903s Loddg6gdem 3BIMgd@nm dnomm Jmbg-
30030 ofMgdnmgds, Mmdgmaz sMdo@gd@mmab
309t 3gxobgdm ob oagbom bafgqgol smgde-
&gdo.

a) 36do@ad@mMab 3oEydgmgdalb msfe-
303°

og) 360708 9J@mML 3oMmsednd (56 Lodmdom
989393bg d0m0mgdol abom) g30bEgds batgg-
30b dgggobgds s6/s batigqgdal godmmgmes (3g3c-

am3dn: dbmmmE asdmmgms), 0a0 gomEgdemos,
d993390L basmsbsm 3mbLym@sins gonbomb.

03 LogMbLymEo30m gomEgdymgdal dMsmge-
0 MM3935, Mmamtg Bgbo, Dasbal 365bmay-
6930b 3omE9dnmgdsb 33dbqdL.1%8

aa) dmgson 3M0GgMoydgdo

6408 gd@mMal  LogmMbLbymEGoznm dg3m3ds
dgodmgds 0d5do(3 dpam3omgmdogl, Mmd 3sb6 do-

056 @adamo Babsbbofmn bofmgmom@obgom bo-
sbamaobs dgd 339mal gosbygg@nmgds Loddgbgod-
mm 36mgdEob momdodg 35306, MHmzs oMdodgd-
GmM@3s o3mEs dobo dgbrymo Babsbbyma

00 J0@gd@mmL g3omagds, bom8m3mdem ©ods@gdam bot-
%9 dogmocnmb. 530l memdadg J3gdmo 2. a).

107 Y. bathomomMarsbzol o6 botrgdol owmagbol 8ndwon-
botig gobsbrgdobmgal ab. bgdmo II. 2. a).

108 BGH, Beschluss vom 7. Februar 2013 - VII ZR 3/12 -
BauR 2013, 982, juris Rn. 10; BGH, Urteil vom 11. No-
vember 2004 - VII ZR 128/03 - BauR 2005, 400, juris Rn.
28.
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9brMbgdo s FomEgdymo ogm, bofggdo gsb-
bognmMgdnmo LogMmbomoo gsdmgmgsms. 0
35RO gds 3530653 RIM@FIImIR PoRd
Roomgommb, Mmgs bosmgomomMobgs gsdmos-
mob 3m3g6@8dn Lomsbam aym, dogcsd bLaddgbg-
dmm 3Mm35L3n 393m03390m9ds bafmggdab go-
©33363930b LogOmbg o s Jodgd@mto dgd3-
390b 063 9x8MMbamgdlL 530l Mmomdady s oM (3
QRO bgmdabobzomd 3Mmmgd@amgdsl Looge-

B0dL. 1% 56 0@ qd@mtn dgodmgds sbgsg gommg-
o oymb, meg0b 393 33900b 3064935 mb, H™I

35633990
35dm 56 §3bol bomsbswm bogydggmb bszmgoon-

bomgmomMosbgs d1bomgobgdals
B™ s LogMIbG™M a35bs(3bogdnlb FbsbbyMa ggo-
Mamaqdob asbbsdmgmabogol.!

09) 3m0gb@L batxgdol godmogmolb d93ga
d90g3b Loddgbgdmm 3Mmygd@dn (33emomgdgdoa,
50 Jo@gd@mmab 3gedmearbydol gorrgdgmy-
35, Hmam s 6gbo dmazazb dgd 3ggmabongals dbm-
mmE 0dob domomgdsl, Hm3 gogemmnmgdamao ob
dg(33momo LadMmgd@m dmmbmgbgda babobbam
356bobEZAMMm BbBLNG Gogmgdl b3pgds. "2

03 30mEgdmagdal dgbEmmgdal dodstor d(s0-
69 dmmbmzbgdo sMos boygbgdmmo. 396dmw, s6M-
Jo&gd@mol ¢360d369mm3z569L0 ©3m(3569809,
36mgd@ob Loddgbgdmm bofggdo ©O3MMY]Eg-
30b 8030065Mgmdabol LEmGom godmmgammb o
9L bofmgmomMoibgs 3d969dmmdals 3Mm(39Lbdn
obyg gobobmmsngmmb, MHmI gofMdo botggdo bog-
BomE 36 bomdmadgal o6, bym 3306y, aoymdam-
ngdmoE oM BomImndgzol. gomms 5dabs, dob
36mgd@nb gobbmM30gmgdabol 39333900l ggm=

109 OLG Hamm, Urteil vom 15. Marz 2018 - 21 U 22/17 - juris
Rn. 79.

110 3. BGH, Urteil vom 21. Mai 2015 - VII ZR 190/14 -
BauR 2015, 1515, juris Rn. 22; BGH, Urteil vom 24. Juni
1999 - VII ZR 196/98 - BauR 1999, 1319, juris Rn. 30;
BGH, Urteil vom 3. Juli 1997 - VII ZR 159/96 - BauR 1997,
1067, juris Rn. 10, 6s8mgb08y ogob aob3sgmmdado
006 9dgmgdab 40%-Dg 8980w aobMabogab.

111 BGH, Urteil vom 11. November 2004 - VIl ZR 128/03 -
BauR 2005, 400, juris Rn. 29.

112 BGH, Urteil vom 21. Méarz 2013 - VIl ZR 230/11 - BGHZ
197, 93, juris Rn. 11; BGH, Beschluss vom 7. Februar
2013 - VIl ZR 3/12 - BauR 2013, 982, juris Rn. 10; BGH,
Urteil vom 3. Juli 1997 - VII ZR 159/96 - BauR 1997, 1067,
juris Rn. 10.

46

bm3ngym 30mmdgdl, Y3omzgmaboo 3o bofmgg-
3oL Dgs begemb, gobbszmmmgdymn 360d364-
mmds 96> Jnsbagmb. 3

bb) §mmg@36§mdab brmzsma

3Mb3Mg& o dg3mbggzal  gogdmgdgddgs
05dm 3000930, NYbos 30g(39L M) 5> S MO Go-
famgddo bos dogzglb oMJodgd@mmb bomygg-
d0b  go3mmgmabal GmemgFmsb@mdalb bdmzgsmo
(BMmg©6GMdoL  goMamgdn).!*  ogomoma,
3603369mmmgobos, batgqgdol godmmgmes ©a3Mm-
93&730b 9BG™ seGyye o 338am3 g@e3dy
bgds o Madgbsm 335(3Mo@ss dgmabbgdmemao
boMxgdal gomamgdo; dogomomom, bmd sfss go-
3mygbgdmmo ,ssbmmadoo”, ,bgdo” s dbge-
3bo  gMGHINmaMgdqda.'"® sbggg 3603369mmds
5743L 0dsly, 3mgd@nb mogobgdymgdowsb 3sdmd-
©0boMg, FoMdo botxgdob megbmds MBMm ©sd-
935005 (Hmame(s, 353., §0o30dgdam bBsbosm-
&9y Loddgbgdmm 3m 48 gddn) oy Lagdg gbgds
md09d@L, HmMIgmmsbs(s, Azgymgdmog, ©s3zogdo-
909m0d gonmgamobbobgdgmn 3m3g6@8gda (do-
aomomo®,  dggmo  dgbmdgdol  Mgdmb@Gab
ommb). 116

5 dmenmb, dgodmgds aosdbyzg@o oymb, dg-
333990 398bomoe dgndmymmseg §obsbbym Mg-
LyELL FEmAL oy goM339Mm BbsBLYEH beo-
3960 396 3500560%q8L. 53 ) 3965b 369 dgdmb-

393580 oM J0@qd@mmMds yzgme ambogMuymo mm-
bg 9bs 0bdommb, MM BobsblbymMa Mgbymbgdals

BoMamgddo omhglb. gb 0dsbyay 60dbsogl, HmA

113 OLG Celle, Urteil vom 15. Dezember 2016 - 5 U 97/15 -
juris Rn. 28.

114 BGH, Urteil vom 16. Dezember 1993 - VII ZR 115/92 -
NJW 1994, 856, juris Rn. 7.

"5 3. OLG Disseldorf, Urteil vom 25. Marz 2014 - 1-23 U
166/12 - BauR 2016, 2120, juris Rn. 15; OLG Stuttgart,
Urteil vom 20. Dezember 2018 - 14 U 44/18 - NJW-RR
2019, 628 - juris Rn. 34, BMO™dab 3mba(3999d0bmgals,
330b momdady gzgdmo 3.

116 OLG Koblenz, Beschluss vom 9. November 2012 - 5 U
1228/11 - juris Rn. 24, &m8mal dobgogoms(s, dggmo
3gbmdals gobobmgdabsol gommgdnmgdol ommgggs Jbm-
mmE 85906 dgndmgds gogoMoyomo, oy bafigol go-
obgoc03gds ,mdGo30d0 g(30m3s* sdmABrgds.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

356 393833900L ¢YbEs Jgo@ymdabmb bomggdals go-
3goMd950L LogMmbolb momdadg ws hggbmb,
Mmame dgodmgds gobsbbgdol sdmazs Ladmm-
9d&™ 33mocgdgsoo.

36408 9d@™ML sbgmo GmegMab@mdal goma-
b0 053000639 o6 brs d0g(39L, 030 botrgg-
3oL go@agamdgds ©s393d0Mgdmmos oMo badmds-
3emm batgqgdol Bobsbbo® asbdzmg@ ol dgmdmg-
3mm3bmab™ 56 bogomm byddgbgdmm mmbabdo-
90980l 89bmM356985Lm5b, M3 Ladsbaobm

30dmmngmgddn 053390mo bgdn dg(30m3al dg-

©93005.""8 91 Bgbo 8mJdggdl, Bsgsmomar, oma-
ob 258mMBR96absL, " 39858l 56 Loddg-
bgdmm dobomygdal gobgdalb mgbmdal LAmO-
3 3MMgomobE Mo ©5d3980b0b.12! sbgo Jg8om-
b39390d0 bos Rsnmgsmml, Mm3 bk gdalb go-
0goMd90s LodgEalbgMm 30 8Mvs, sMedgr sMjo-
&9d@mMab Bs3mnsbo dgbEmmgdamss godmbgg-
Jo.

5056 GMmgMab@mdalb gomamgdo 3mb3eg-
&ymo dgdmbgzgzol go6gdmgdgddgs edmzng-
o, gobbmgsmgdgmoa dbggmmds oMdzqdg-
0. o330 bgd bgbo dgodmads nmggsl, Gm3
GMmgcobGmdol begoco 30%-sb 40%-3g o-

235bmbdo 99(3939.1%2

cc) dsgdmoamon babadsMmomm 3Msd§nz0056

53 bogombgdol badsgsmomme dzgdmo dm(3g-
3nm0s sdmbomngdo bobodsGmmm gomsebyszg@o-

mMg60@sb.

OLG Hamm, 2018 Bab 15 35680l go0s56y-
39@0mgds - 21 U 22/17 - juris (508&qd0 d(30-
90 393300, badasbds s38mMabaes):

M7 580b momdaby: Schleswig-Holsteinisches Oberlandes-
gericht, Urteil vom 24. April 2009 - 1 U 76/04 - juris Rn.
52.

118 BGH, Urteil vom 7. November 1996 - VII ZR 23/95 - BauR
1997, 335, juris Rn. 4.

119 BGH, Urteil vom 7. November 1996 - VIl ZR 23/95 - BauR
1997, 335, juris Rn. 4.

120 OLG Hamm, Urteil vom 15. Marz 2018 - 21 U 22/17 - juris
Rn. 83, s3mbsmowgda d3gdma cc)-do.

121 BGH, Urteil vom 7. November 1996 — VII ZR 23/95 —
BauR 1997, 335, juris Rn. 4; OLG Frankfurt, Urteil vom

»39e0 79

. omJ0B9g&mMFHob bsgmbbyen§siom dgcs-
©mds 30m39emgbow dgodemgds 0dsdo dwgmds-

mgmd@gb, Gmd ngo doemnsb sdsemn megbmdal
bom gorommabgnom sboemolbgdlb dgbsdgbgb bod-
d 9698 cnm 3Gm 980l 3obbobmm 309em9d s, 0r9)-
deze, og9adocmn 5030056L950L (3mbol godm,
3408 978mM0 35emogdemo oym, 8sbbs o g-
3o bogmoboemg godmaghobs bom % gd0b gos0bgo-
modgdobolb (OLG Frankfurt, NZBau 2012, 306,
308).
aa) 3g9co0 80

3 F089d&m0 dgd 339m0b 60bsdg 3598 -
@OO, Hm33@m3nb 3000)30@0‘)6‘06{"6 anbn ng'

bmdongamo 30mmdgdoa. o m3omz9emgboo ngmemo-
bb3gds dgbodsdabo 3mblbmmBoz00b gobgzs dmbs-
b gemn boddgbgdmm bom xgdolb 0omdody. bo-
3obobm j3em950L 98930939 9P JoBgIEMHL 393b
3oem@gdmemagds, asbbodmgmmb dgbodgbol gzm-
bmdogmn gomamagda. 93mbmdogmmo gamgmgdn
3640899 EMM s bnbsbbomn 3Hmgd§om gdolb gom-
aemgddoz mbo gobbodmammb s e3cmgd -
3obob goncmgomolbbobmb bom xgdob momdsady dg-
d339000b bomdmmagbgdo, Gmdemgdors doborgol
bmdoens (OLG Hamm, BauR 2012, 530,
531;...). 96508 9d& M0 goc@gd mmns, ymmoomg-
3o doogizomb dg3 339000b bodmmgg&m 3o6md 93l
6589830l 8d9b 980l b 93006 ©53o3d0M gd00n.
3dobob, 856 oMo dbmenmeo Db Wbos oo z-
30b 66396 98 (o b 92 980L d 9025668 98 memn b o
dgomo, oMmodgo 3Mmggdomgdobolb ymzggenogol
@b nmzsmobbobgdogb boMmxggdab msmdsdy
d9d33900b 65A3meg9693b, MmImgdaz dabo-
30b 36m3nemas (BGH NJW 2013, 1593). o608 9-
J&mM0b 3sbabobdggdermds dgadmgds godmdmn-
b3 gmdoglb, mmgmm 3 dMmomagnmowm bsm xgdab

15. Dezember 2011 - 12U 71/10 - NJW 2012, 1739, juris
Rn. 53.

122 3co5. OLG Hamm, Urteil vom 15. Marz 2018 - 21 U 22/17
- juris Rn. 83; OLG Kaoln, Urteil vom 12. Januar 2007 - 19
U 128/06 - BauR 2008, 697, juris Rn. 21 f. batgqdal
300530M3930bmgalb 1/3-By Ig@ow; 16%-dy Ig&n gowes-
Fodgdabols gdommgbds ggogMomymads Lobsdsmommd
M30OHmdme o6 ods: BGH, Urteil vom 16. Dezember
1993 - VII ZR 115/92 - NJW 1994, 856, juris Rn. 7.
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smsbosmsbsm dgaebgdowsb, Ho(; dgbodgbol bo-
0b39b80Gom  3orbyz980gdol  bogadzgmo
bogdos, obgzg 6o3g8mdob gosdgnmgdab momdsdy
0b6gmmmdsi00b dombmogdmmdosb o6 smsb-
Emm0 0bgymmmds3n0b dobmwgdowasb |(...).

3o 81

dmz9d9em bogdgdn, dmbomb gl dogm 6g60-
00 Jobmegdmmo dmbs(3999380L bogmdagem-
%y, dm3sbagbggdobomgol mszmo (36mdoen oym,
mmd dmbombgeng ©sdmzogdaemo oym bybbob
70b56b93Dg o 3o6Y39G0mn 37mbrs, 30bsb-
bgdob s6bgdmemn @ggo0do cmogobogg dgbe -
mgdamo bsdndomon dgggbm. bogmmemo 303080~
ol bogmmsmo demdno Fsbos(33cmgdobl b goemo
36 oym 3dmowgdaemn 085Dy, boddgbgdenm
3Mm9d&0 g0 mxsbobogol 3obgmomgbocemo 396M-
dm bobeob 5dgbgdols bLoboor 30bbme (30998 m-
©5 01 5bgd ol goomomgdooc. dmbsmh gemgd
dm3sbmbg9dl 3omsdom gobuysbos, Mmd Jsb
00636b0M 985 210.000 €-b mpgbmdoo s zemn-
mo bom gosmmoibzolb bsggnd3z9emdy 093939
@5 885%g dm3abnbygdds Som@odnm ombodbyl,
mmd Bomdmggbocmn bom xmommozbgs bogmorm
x08d0 %9 J093 3obbMM (309em9ds005. 5d0GMA,
bo %980l dgagobgdodo ombgdaem 9dab§md98dy
dooo doomomgdgdolb dombgoogsw, doo bom xgdob
30dmogmobsl  g3obboymormgdmema  gmenbbdog-
0965 dmgombmggdmaso.

bb) 59cm0 82

domoomown dmobmzgbgdol gomgsmnlbbobgdoom,
dm3ob b 9960l bom xosmmosbgo, Mmdgmbe(s o=
gBndbs dmbombgemol go@ob yzg@oemgds 3G myd-
B0ob gobbmm 309emgdolb 00md5dg, nym bo jemosbo.

3oco 83
Jomomomns, bom xgd0lb dgoaebgdol ggomgemgddo

3 J0d9 @m0 Bggmmgdmog  bsmggdemmdl
30%-40%-0560 §mmgFsb§mdao, brenm Gmeng-
MbGMdolb gomgmgdol googsmdgdolb I o9~
3ob Bz0mm0 g30b6m 98 dgd 33900 (OLG Schles-
wig, NJW-Spezial 2009, 477; ...); 853658 3semwg-

dyemgdalb o9bgdn sMmmzg30bsL, dog., coma-ob
aodmmbgbobob o6 3mds§amab bEwemos @M g-

123 BGH, Urteil vom 21. Mai 2015 - VII ZR 190/14 - BauR
2015, 1515, juris Rn. 23.

48

semob@amo sdggdobob, Mmgm s 6gbo, Gmeng-
Mob@mds ofm goboboemgds (BGH NJW-RR 1997,
402;...).

goco 85

o bobgdgs mbgdo dgzomds, mmdemols dodom-
03(3 MIMbGMSS o gsbobomgds, Mowasb bs-
M xg60b dgaobgds mogobmogom od oMo smsb-
Emmos. dogdaemo xsdo otz domgdsdogmmso
@5 56 (3 bobBgdnmo 56 gsdmdmnbomgmdl bom-
dmeagbon  s@momdgdogaemo  m3gMs (30980056

(538mmals dgbodgbs: J39dmor ma@mm ©gdecna-
Mo goboboemngds)... "

b) %036ab Lsz0mbgda

B0sbolb godmbomgmgmo g53maygbgds boo-
Bl 0bsdmayMgdal Ladofmmmal bmgswa 3M0b-
(3039%0. 3603369mm35605, GM3 B0sbolb godmmg-
mabol gomgamabbobgdmmo ogmb, gmo dbcng,
3060l 6533900b mafMgdymgdab dEAES'2 oo 89-
m@g AbG0g, (5GLydmdal dgd3mbggzedn) gabsblba-
980b ©533§930m0 boMggdn.124

aa) 3ndgdmdMmamds

B0560L 9bsDMINMgdal LadsMomal dmaswn
B0bo3nmmdgdal mabobdo, Basbalb sbsbdmaymy-
3oL gomEgdnmgdol bobsdnmmdss dabybmdma-
30 3933060 30Jo&qd@mMnb dogM gomEgdmemy-
30 ommgggobe s Dbl dmmal. dobgbmdMom-
35 Labgbgs, oy 393339070 LEMEN boGgomomMa(s-
b30b 30Mmdgdda ob LogMomme o6 snbygdos bo-
3dgbgdmm 3mgg@ ol gobbmzngmgdsl, 56 bg-
mabems 053MMgJ@gows, Moms doyrg@ ol gom-
amqddn @omhgbamoym.

530bmab, Bosbolb LodsMormal 3M0b(3039dal
dgbodsdabo, 3@ 30(3980L Bgzatma 930650 dg-
33390b. 3 3bMog o6 sMLYdMAL Mondg 36gbyad-
(305, ®mA3 bofxgdol BoMamagdal OHmMms (3m-
6ol dgdmbgggzedn 0gn o3L dgnzo39dms L3dg-

124 BGH, Urteil vom 16. Dezember 1993 - VII ZR 115/92 -
NJW 1994, 856, juris Rn. 18.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

bgdemm 3Mmgd@ob gobbmm(z0gmgdobogsb ob ma-
Mm bgm8obobgomd 3mb39x300L dgomBggms.'?
o9d3e 335bg dgodmagds dommomgdwalb, Mm(3o
39333900 go3doMdgdmmo batgqdol gomgdsl
3b LagMome 396 dgdmgds, o6 sdabomgal msgo-
Lo 3bm3E980L Bbob 860336g9mmmzsbo (33mamgds

sbgoMogdmems.
bb) %0560l g5dmagms

B0sbol godmmgmol bmgsw 3Mab(30356056
0539330698000 396M35600L MBommgbo gqogHe-
a0 babsdommmm 356356 GogU:

BGH, 2015 6mab 21 350bob gow56y3980emg-
&5 - VIl ZR 190/14 - BauR 2015, 1515 (3085890
330690 dg33momons, bodasbds s3@mMabs):

»39e0 19
1. 39m3sb0olb @dscmemgbo gaoagmomamao bobo-

domonemmb 385G mb gdmemo 3o oo, stfndg-
JEM0b dgoebbdgdaemo boddgbgdemm bom ol
8o3gomdgdobolb Dosbo dgndmgds damdam gmd-
@9l go@ogomdgdme megbmdodn. dogmsd dgbs-
d9bg 53 dbMmng sm gsbaznb B0sblb, Amzs dab
dngm 336 gcmn ¢omdo sbsbsm xgdnb dgwgasc
m30998nb moMgdamgds ndMmpgds (Jom. BGH,
2004 6¢mols 11 bmgdd&ob gowsbyzgdomgds - Vil
ZR 128/03, BauR 2005, 400, ..., juris Rn. 41; BGH,
1996 6cemols 7 6mgddmnlb gosobyzgdomgds - VIl
ZR 23/95, BauR 1997, 335, ..., juris Rn. 13; BGH,
1993 6ol 16 g 3998M0b gowobyzgdoengds - VII
ZR 115/92, BauR 1994, 268, ..., juris Rn. 17;...).
3d B05bnb sbswggbsw Logomms d965d960b
Jmbgdmngo dgmdsmgmdab dgmsmgds smgndg-
J8mMab dogm 3598 9emgdob pommzgz0bs @
@39M m393emmB0bsb (BGH, 2013 6ol 7 0093 9-
macmob gobhobgds - VII ZR 3/12, BauR 2013, 982

125 BGH, Urteil vom 23. Januar 1997 - VIl ZR 171/95 - BauR
1997, 494, juris Rn. 22; OLG Hamm, Urteil vom 11. Ja-
nuar 2022 - I-24 U 65/20 - BauR 2023, 1418, juris Rn. 31
f., sogleich auszugsweise unter bb) wiedergegeben; OLG
Kdln, Urteil vom 30. Oktober 2014 - 24 U 76/14 - juris Rn.
39; OLG Oldenburg , Urteil vom 15. Januar 2013 - 2 U
49/12 - BauR 2013, 1712, juris Rn. 15.

Rn. 16). %0060b godmogmoborgolb boosbsom dm-
dgb@Go, 0bgzg Bmame 3 dmgomsw, bbgs bLobol do-
3bob @oag60bob, s@mob 3048 gd0b wsdwagbo dm-
e dg30m0 dmbdgbs bobosdsmorenmdn (BGH,
1996 6cmols 7 6mgddmolb gosbyszgdomgds - VIl
ZR 23/95, BauR 1997, 335 ., juris Rn. 8 ff.).

3o 20

B90560b godmagmmab gb 69b980 oy abgor dg-
@939 d0g304356b, HmIgero, 3mbsM g8 ey
d93cb3935d0 6980bdngma Lomggdemab gomzs-
mobb0bgdom, D0sbab 565bmomgdal dadsbl
9606550393985, 369 3DsM3mMgdyemn 3oMab-
030l dobsmgdo smeMmss s 399056989l
3Mm3bsmsbsmo bbbob §z0m0b, 9bws d90dmy-
©mb bsmggdemab 3503653585, Mmdemab 690 9-
doi ggooemboboobngmgdol 3606;303b g9039d-
698s. (BGH, 1996 6crols 7 6mgddmob gomsbysg-
Bomgds - VII ZR 23/95, BauR 1997, 335, ... juris
Rn. 12).”

o339, gb gPOLYYEmzgobo s gods@mbgdyeman
Lobodommnmm 3Mog@0gs Jmbgdol aodMmamo mo-
9099magdob aodgomngol memdody, mo@gMod-
odn Dmasb 303608 0390mmos. dob Lobobssrmd-
©gamE 50b0dbymoas, Hm3 Jmbgdolb mofMgdmmg-
dob BMEs 35333900y 003L3MbggMmos s ©30-
&m3 3593003 mbs Imbogl oMo batggdemal go-
06066 7930L Bgbgdom, oMedge mogbdmbzgyma
3530Mg0b Bqbgdom. 2

%3od@™dM030 s 3n3mmg@yyMo JmbgdMoga do-
mabbol dgamMgdals bobamos ol ggabsbly@a bam-
%900, mImgdoz d3mEgds  GMmmgMsbGmdals
BgoMmb 3003300060 535G gd0m bofmggdl, oby
9-6. ©5530636bg30b 393am3n D0360.127 Dasbals
mEgbmdal godmmgmabiolb g9 30gs 3o08dmyL-
3mgmo 36Mm 39680 Mbos dgnsbogl 3odn@omo-
Bo(300L MEgbmMdol dobgozom. o) bosba godmo-

o3mgds (Mo3 dmaswo dgbedmgdgmaos, 0b. C))

126 Staudinger/Hopfner (2021) BGB § 249 Rn. 180.

127 BGH, Urteil vom 16. Dezember 1993 - VII ZR 115/92 -
NJW 1994, 856, juris Rn. 18; OLG Hamm, Urteil vom 15.
Méarz 2018 - 21 U 22/17 - juris Rn. 131; OLG Zweibrlicken,
Urteil vom 25. Juli 2014 - 2 U 33/13 - juris Rn. 72. ff.
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6 M0 bagMom-gJmbgdMogo dgmdstmgmdal dg-
56M7380b aboom, 3Ms3g@ ©s85bnsbgdgma dmgmy-
bob dggase ©obnsbgdamoa (30 3gmmo 3mdo-
(309%0b 393060L30M9d0m, asbgmmo ognbsblyg-
30l batggdo s dom dgegase dggdbomo Lomgg-
d9mo, Bmam@ s Bgbo, Mbos gsodzommb.?8

09y 498339035 LoFdgbgdemm 3Mmgd@ol gob-
b (309madob 3Gmzgbo 3gohgMs, Moash ngo
30bs6LYE s oMo 3M0babdn sMBmAbos Bam-
X900l 30063560dgdals dg(30m3al 30dm, godmbe-
3mobob boboo, dgndmgds 30bs6dgbmbaema agmb
JmbBgdol 30bMeomo mofmgdymagdol godzomzady
@060l 0g3s. Dosbolb godmmgmal o3 s bbgs bo-
300bgdbg 3m3g36m LobodsGmmm gowsbyzg@o-
mgdsdns bogdamo.

OLG Hamm, 2022 Eqml) 11 0053ﬁnb 6°Q°5'
y39&0egds - 1-24 U 65/20 - juris (3089890 (30~
690 393300, bodasbds s3&mMabs):

boddob gomgdmgdgdo (domnsb godaM@nggden-
Qm)i
(8o36y3980mgdsdn:  dmbomhyg-

m98) 8o@6y3080, Mmxsbol dgemmd gmmmdado s6-
bgdmemo dggmo bsggdmds gosmgdmb@mb o bas-

dgd 3390035

bmagmgdgem bobmow gomssjgomb. Mowgeb dsb
dbmenme dgdemomemo 5obsblbama & gbambgdo
3gmbos, bodndomb d60d369cmmzo60 bsbocemal bo-
gmosmo dmmdoor dgbmaemngds bamos. oM god -
BGmMEds (3o56y3980mgdodn: dm3sbabgd) bogm-
600.000 gg9mdsbmemn  dom 0l
(306.775,13 g3mmb) m@gbmdoor smgsms, Gs(s

om  bs@xo
d98 3390 8ol dogm 306 9<9emo d60d 36 9enmzs60 bo-
dadomb goms sdsGgdoom mbos gogbos. boddy-
bgdemm 36mg§ob 3obbmm z09emgdobsl godmao j-
399, md gb 0b656L M0 QoM amado 396 0 by-
3ms s(3mn, beenm dgd 33900b doremosbo bot-
x0b 306z oM dggdemm. sdob dgdga dgd 33908
dgbyzodo boddgbgderm 3mmgd§ob gobbmm 309~
myds. 58 emmI@g dob 0ogz0b0 bogmosmo dmmdals
Boogmmoom 9339 8969mcmo 34mbos 345.635,31 g3-
b m@gbmdol bom xn. bobsdsmoremm 9463 9mGds
©@5580b5, MM sG0d9]&mmal dogm dgwggbo-
o boddgbgdmm 3mmgd@ob  gobbme z09cmgdab

128 BGH, Urteil vom 16. Dezember 1993 - VIl ZR 115/92 -
NJW 1994, 856, juris Rn. 18; OLG Oldenburg, Urteil vom

50

bogmorm bom xo osbenmgdoo 800.000 597356 -
o dom 3o sbw 409.000 9360 04698m@s. 356 @
sdobs, g7b3gMm&ds oswgnbs, mmd boddgbgdemm
bodmdomgdol dgbyz9899y 345.635,31 g36mmb
mEgbmdoo gobgmmds bom xds Jmbgdob o gd«-
mds dbmeme 33.600 9363mb megbmdoor gods-
ms. gb domoomswom  godmbggmemo 0doo), Gmd
3d 9698 mdob dgbyz980b dgwgaom Esmdmnfdbs
bo8dgbgdemm bsbgMmg30, Hmdcemols JodoGms(y 3m-
B96 0960 d9d3d 960l 0bBgm9bn 56 dgbodsdabo So-
Domn o oMb g8 MABL.

d98 339085 dmombmgs bosbol sbsdmsnmgdo
x08dn 166.169,86 936mb mogbmdoom s gobo(s-
boos, mmd bom x980b LEmG @ godmogemol dgdo-
bg935d0 dzgemo boggdmdols ®93mbGnbgsb szl
dgn 303985 s 5dob boz3mom sbsen dgbmdob so-
896@o. 593l 0go 0og05b3s gobobormogms @
sdobomgol 342.000 936l megbmdol bsgFHorm
bot %0 0bgdms bagomm. dogmad str0d 948 mm-
do ol sboemo dgbmdal oggde of ambos. sdoGmd,
d98 33900b 8ob(36009800, Gobo Dosbo bomImaco-
39bb bLbgomdol dob sdgodnbogen JmbgdFog deo-
3mds6 gmdabs s 0d dogmdsmgmdsl dmmab, @Hm-
dgmo( sboemn dgbmdol 3Gmgd§ob gobbmm 309-
mgdol ommb 0smbgd9ds. Jmbgdal womgdmeng-
dob Mo 396 godmogzomgds, Mopgeb ddgbgd-
mmdob dghgm9dsd ,bomgdmbGm dgdombzgzs” ao-
dmobg0s. Logmom omobbobogol sbggg goboor-
3oem0b60b 93 gemos, Hmd 0bsbbomgds 56l gdocmo
@pRmm dgoMmo oym, 30009 sbsemo boggdmdol 5dg-
6960l dgdmbzgzedo 0gbgdmes.

@domglbds bodbomgm bobodosmormmd msgms-
30Mmggem go@oby3z9@0emgdsdn s6fodgd&mab bo-
3b60b 960 d@onmgdol  gom@gd memgds  @osobmo
@o obodbs, MM sdmbogoemo mbos nymb dgorsb-
bdgds, boddgbgdmm bom xolb dgws dramol com-
300y o 8do§mds(; Gmmgmob@mdol omacmgdn
o goboboemgde.

Loggdgmgdo@asb:

»39e0 28
b) b0060b mogbmdolb worggbobol Lsodbomgm

bobsdsmorenm  msgoodnmggemso  domogdmems o

7. August 2018 - 2 U 30/18 - BauR 2019, 1184, juris Rn.
34.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

dggbe bomdmdmdocn gomd bom x98b boddgb9dcemm
@mboldngdgdol dgogge Jmbgdolb god& @oemn
@0 98memgdol gocmzomolbbnbgdoon.

3o 29

aa) owdzo, bobodsEoenm 3Masd§o o o6 odeng-
39 B50d9 95 %9698 900 d9g0b 9856 Dnsbol dgbo-
bgd od dgomeol g35dmygbgdoo. badbsmgm bsbo-
domonenmb dog (308060 9 memn wdscmemgbo 0bb G o-
b30980L go@oby3z980mgdgdo m3omedgbow 0ds-
%9 domomocmydgb, HmI o dsmsmgdmen dgd 33900b
Jmbgdob 30d&ocmn o gdmemgds mbos godmgd-
3000mb bomggdrob g3omsobsdmgdolb 3b0om (...) o
mmd  boddgbgdenm bomxgdol  googomdgdobsb
0060 h39mmgd603 bomdmsewggbl 60bsbEsm gob-
bod@gmgm megbm3odyg 300089893 9 BoJE™-
Mg bom xb.

9o 30

380l bodnmab3ommeo, dosbolb bLEmmowm gsdmo-
3ol bogoobl mogmsdomggema 9amm dmgo-
@o® Wb 309396 3obmbo. gs@ogsmdgdmen bad-
d9698mm bsmxc5b dndds Bnsbalb megbmdnb
@3@3960b dbmemme gMmo-gMmon dgbsdemgdemm-
333, > Mmmbsz Mmdnggd§ob momgdaemgdob dMm-
©3, hzg9emgdmng, @9bos gongznomb Lomggd-
mob 350563369380 3%00; 0360b mEybmdanb
39dmagems 53 dgomoo 56 dgdmogamgemgds
356bs g9mmgdoom dodnb, Mmzo> nz3mom@9ds,
Mmmd dgd 33900 bscmsbsm 3mbbuym§sznab dg-
donbz935d0 bs3d 9693 cemm MMbolbdngdg3b bog-
Mmom f3mb ngymeos (vgl. BGH, 21.05.2015 - VII
ZR 190/14, NJW-RR 2015, 1048; BGH,
07.07.1988 - VIl ZR 72/87, NJW-RR 1988, 1361;
OLG Oldenburg, 07.08.2018 - 2 U 30/18, NJW
2019, 1377; ...). dosbolb mogbmdols @owagbs 7oz-
mm dgBo mbos dmbogb Jmbgdmagn dogmds-
Mmgmdgdob  dgomgdom  35baybabdggdemmdnb
©3393db g8 9cmn dg30mIab smb gdmds-smsmb g-
dmdob Mmb, bomggdmob 35005633930l 69bg-
dob gomzsmobbnbgdom (vgl. BGH, 07.02.2013 -
VIl ZR 3/12, BauR 2013, 982; ...).

oo 31
bb) 5990056 gsdmdnbom g, dosbol mmgbmdols

oa960bogolb 30536493980 RoFGMH0s ob, o9
mmgmm dmogzgm@s @5 dsmsmgdaemn, doborgol

bLEm@o 3mbbamBorz00 HmE gogboson.
3o 32

(1) bsgoomboborgob, oy Gmgme dmag;gmes
39659969 smgdnBg@mA0b dogm LEmmo bom x-
osmma3bz0b/3mb6bgem§sioob  dgdmbzg399dn,
38303980b Bz0mmn g30bM 988 dob; sdoboab,
gmbbgen§o(z00lb dgbododobo Jiz930L 3M9dmd -
(300 0 358m0y96985 606539557 bodnb dbgssl

dgdobg9398do (...) ...

3gco 33
(2) (a) dmbombgemg 036009380, GmE dm3obmbo-

bgob LEmma 3mbbaemGorznolb 83569306 dgdombzg-
3odn ngo bogmomo 9omb ogymaos dggemo dgbm-
3ob ©93mb@8 by, msz0b0 ddobs b gmo® gdsdo omb -
3mem d9dmdgem 65 3390b ogoos 150.000 g96-
dob o 8o 30b M bmMEno s sbsm dgbmdal so-
896@s. dobo dgbodemgdenmdgdosb godmdonbo-
g, dogbodxd 600.000 g39mdsbmemn dom job mey-
bmdoor gobobyg bom x99 dgG0 Fomdo obsbom-
%960, Mmdmgdoz dobob bo33900b dgdgbobs o
sbamn dgbmdal og3980b 303doMm@gds, @o0QeM -
3mos dggemo dgbmdal gojomsggdoom. dob dbods-
bgermgobn bosbo doswgs ndodmd, Gmd dggdemm
bomgdmbGm bom xgdob 100%-000 @5Dmags. bs -
3900 dgdgbobs o dgbmdol oggdol bomxgdn
sbsmodgbgdaemo dgbmdols oM gdmemgdoom, obgsy
dggemo 65896m30b gogfomoggdoor domgdmemn baom-
3960 gongz0mgdm@o.

goco 34

(b) dmbomBagmagd, 88 0(398memgdocs dgamm-
3980L d9dmga, 396 053 0(39, Hmd ngo 58 3ol
bsdgoems gongemo@s; bobsdsmorenm dmbdgb gd-
%9 godmyzgonemo yzamos gomgdmagdobs s d8g0-
98 mmgdgdol bogomm bogmorm dgogabgdol dg-
©9850@ bgbsdo 396 smbInbos, Mmd dmbomhg-
g 96b 08 yms Lomgdmb@m bodmdomgddy o
sboen dgbmdob 55dgbgd ...

(538mmal dgbndzbs: o858 gdocmn 3obdom 8 g-

3o J39dmm)...

39cm0 45
(3) (a) bodbomgm bobodsmorenmb dgdwggn bo-

doxo, Mmdgendo(s 0gn boggdmdol god&H o mo-
M98 memgdsl  bomggdemol  30cmsbsdmgdol a3dooc
20060l dmzmemdosb Jz000030, 3606 (303d0, dg-
gbodsdgds mdocmemgbo 0blb§ob 30930l 3Mod§ngob;
o9dzo bodbomgm Lobodomaenmlb mbos gogomgs-
mobbnbgdobs, G5 dmizmenmdoom ogbgdmos bom g-
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dmb§m bodmdomgdol dgrggom 63g398mdal mn-
M98 99mgdob dMms s 353d0M9dmemn 38.860,18
93mmb (dggbededgds bogmom bomgdmbGm bom-
x900b 11,2 %-b) mogbmdoo gomgdmen ¢omd bo-
Mxgdosb (dom. BGH, 21.05.2015 - VII ZR
190/14, NJW-RR 2015, 1048; ...; 13.07.1970 - VI
ZR 189/68, NJW 1970, 2018: "... 8ol 80gm 356 9-
o 385898000 bom xgdo Modwgbow 06393b Jm-
6980b o gdmemagdol d@sL” ...).

3o 46

(b) o330, dgbodemms Lsgombogn ogmb, o
30000 mbs wog0bylb Fomdo bom xgd00r godm-
639m0 83odG oo Jmbgdmngo o gdmengdol
Mm@ bmds, Mo@asb bomggdmal gocmobsdm gdol
6gbgdo, o8 dgdobggzsdn, godmboszemobol Loboo,
36 gsdmnygbgde.

3o 47

bomggdemob 3505653M980b 69bgdo 39000m-
bobwnbngMmgdob 3Mnb (30309 oy bmdonm go-
630056 ©5; 33nGmd, bomggdmob 35005653 7-
30b bodm3mgdo doszmads af, boss dnbo dg-
©9380 9606553093985 565bm>9Mmgd0b dmarbm-
360b 309560, 569 3 B3MSmgdyemn 3oMmaborznb
dobomgdn sm3mss s 053605693 9emb s@msbsms-
bsme bbbob §z0mab (dom. BGH, 07.11.1996 -
VIl ZR 23/95, NJW-RR 1997, 402 m.w.N.; OLG
Miinchen, 15.01.2013 - 9 U 3704/11, juris Rn. 92).
o obgon dgdobggzes bobgdg. bodbomgm bobods-
M onemmb 3ob (36009600, bodbom gm bobsdsmorenm-
do dmenen B g30m0 bobsds@morenm dmbdgbol dmdyg-
68do  676.003,90 ggm3sbaemo  domgob (=
345.635,31 g56:mb) megbmdoor gobgaem bLagmorm
bom kb am30m0b3omogdmos Jmbgdol godm oo
omgdaemgds dbmenmeo 33.600 9363mb m@gbm-
3001, 83obsb, bgbsBol 60bsdy dmenm Bg3ntn
dmbdgbolb dmdgb8do (vgl. BGH, Urteil vom
21.05.2015- VIl ZR 190/14, NJOW-RR 2015, 1048;
...) 6589880l 808 @nbsy o gdmmagdol jemgdol
aodm gb 0sbbs gamm 3069 megbmdodn mbwos

129 OLG Nirnberg, Urteil vom 24. September 2019 - 6 U
521/17 - juris Rn. 67.

130 580b momdadg: OLG Hamm, Urteil vom 11. Januar 2022
- 1-24 U 65/20 - juris Rn. 29, s3mbsmogdal baboom o3

J398mon.
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@o@30b@gb. ... omdz0, bodmermm o8do, o g-
3magdol dEH ol gomzsmalbbobgdol Lobobssmd-
®98m 88393960 (0l ob, A3 ... BogGmdMogn
bomgdmb§m bomxgdo sMemobsdmdngm #nbsb-
b s gbogfmemaon® Gz0G 0l bomdmswggbos
dmbomBaemol mysbol 6936 980bcmz0b. sdoGmd,
bomagdmol 3ocmobodmgds strogmbogmaemns s-
Domomgdmemo dmbomb gemgborgab.”

Jmbgdol godMoomn moMgdnmgdal aojgom-
309 933300539 0d3d o0 bo@mbdgmanl ;do-
mmgbds badbamgm babsdstoemd, Mmiss Jmbg-
0L oMgdamgds gobfomn aym 99333900l
200 35 gdal, badyommbg babgmdemngn baddg-
bgdmm 9893900l, Fumow Mgbnmbgddy Bemm-
dom BEMbgabs s Azgnmo s babyMazgmo (3bm-
36980b bgbob 360d369mmgs6o 3gdrmmzg0L” bat-
1g.12

C) %0360b mEgbmdab 333magmal dsgsemo-

oo

B0560b MmEgbmdal godmbsmgmagmom bmgo-

©o© 5Mbgdmdl mmo amggggm,mo

§m3a@ogob gho 3grgasdrg Pbrs dogorgL. o
Loddgbgdemm 3MmMagdGn, batixgdol gosdemdg-
30l dogbgogem, LEMma© gsbbmMzngmes, bo-
obol mEgbmds ygzgmody doM@ngo dgadmgds
50a0bgl GMmgFmsbGmdal drgeml gomogam-
49dnmo ©8do@goomo bofmgabs s ods@gdomn

o330 MmM0gg

bocxob dgmgaem Batdmgdbormn godGHama Jm-
6gd6ng0 @aMgdnmagdol (Jobob bs339m0b mamg-

dmagdolb 3Mmm3mA30mmo BMs) bbgomdom. ™!

305630M0dgdab gb abs J3gdmo 3ng3 046900 go-
bbomma. Igmeg ads, Gm3gmoaz YBGm gmbog-
Gemos  Leddgbgdemm  Lodwdomgdal dgby3980b
dgdmnbgggadn, damdsmgmdl  dodgbmdmomdals

B3d@MdM03 5 J0d3mmg& M gobzomomgdals dm-

0l dngoo edsmoblgdsdn. 32

131 OLG Hamm, Urteil vom 11. Januar 2022 - I-24 U 65/20 -
juris Rn. 29, 5439 d3g8mo s3mbsoGowgdal baboo.

132 BGH, Urteil vom 21. Mai 2015 - VII ZR 190/14 -BauR
2015, 1515, juris Rn. 19: OLG Hamm, Urteil vom 11. Ja-
nuar 2022 - 1-24 U 65/20 - juris Rn. 29, 5439 d3gdmo
33mbomoegdol baboom.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

m603g 50bndbmemo dmegmol dqdmbszgsado,
B0sbol MmEgbmdal godmmgmoal s3mbagama sfals
0b, 09 M3 bs s Mo IMzmmdoom Ybws ao-
BgLobEM3MML 36 Jo®gd@MEL  BmEgHeb@mdal
m0do@n. MHmamMs 19339 007939, bosbo dpgmdo-
gmdL Ibmmme Gmmg®eb@mdol rzsmb gowe-
FoMdgdm 8358000 bomgda; Mmams bgbo,
03 358 gd0m0 bofmxgdom dgddbamo ods@qde-
mo oMgdmgdol 3sdmzmgdoo.

B0sbob 30dmmngmabal aobbs 3nmmgdaem bom-
oemgb 43bol ob, M3 Lomagomal gomsbsdmg-
3oL Bgbgdal dgbedsdabo asgzomzobogal wbos
50a0bgb 8858 gd0m0 bofMxggdalb g58mdb3z930
B Jmbgdalb moMgdmmgdabs. o33, Laddg-
bgdmm 3Mmgd@gddo, Gmamz bgbo, dbmmme
oM gdymgdols
BOs (3om3gemo badydomgdobomgzal ndmmag-

bobommmdmogss  dgbadmagdgmo,

demo go60babdmgHmb.

580@™md, Mmamtg 6gbo, Yumm Go30dgdymon
aobboemgss LagnMm. gb gdysfgds 0d oML,
M3 yzgms Lodmdomb gMmbaontn bamo 543b 3dg-
bgdmmdol dggase godmam moMgdnmgdsdo.
5356 dgodmagds b0sbob mEgbmdal sdgzs6 godm-
03modmg 8nag0y396mb:T33

6 J0@gd@mcab badgmomtagbgs 1.000.000 oo

Rogd@mdMnga LagMom bafmxgo 1.500.000 enotro

batrgomommazbgs 30%-0060 Gmeng-  1.300.000 emotin

56&mdob m0do@ ol ©sds@gdom

0335890000 bafxgd0sb Dasbol be-
boor go8mbaggoma

200.000 emotin

oY) ©330@gb00 Rsnmngmgds, Hm3 mdogd@oab
LododEOM moMgdnmgds 1.100.000 momb dgoc-
396L ©d ®m3 (GmmgFeb@mdob drgstlb o309-
moean) 200.000 msmosbo ©sds@gdoma batigob-
ogob  godmbagmagdo aodMmamo  momgdamagds
3Mb3Mg@ o bodydomgdabomgzal 396 3oboboder-
361909, boMmdmoaqgbomn aosbgsmndgdal dmegman

39993 39003°9r) 3033043900

133 $B0bsbL0Mgdabol BomImJdbomn @ods@Ggdomn bafign,

obg3g @858 gd0mn bafigab dgmgasw dmds@gdnmo Jmb-
906030 0Mgdymgds o gonmzgamobbabgds.

1.500.000 momob megbmdoom gsbgmmads Lag-
Bom bamgds 3o8mabzos Jmbgdal (80bob 65339-
o0b) oMgdymgdal bdMes 1.100.000 momab
mEqbmdom. sbg Mm3, o gdnmagdol bl 33m-
&9 dgoagbl obobomygal 73,33%-b (1.100.000
mo@abs s 1.500.000 msmol mobogamomds).
o) 9b 33mGs PYOHN0gHNLa3sbybm 30bndbgdgdals
365MbgdMdaL go8m goms@obar 0695 200.000
ool mEgbmdoom s65bmonMmgdse ©ods@gdom
bocx Dy, gb a93mab393L 085L, HMB MMM (309)-
MO a5bMomn oM gd9mgds 0gbgods
146.666,67 cmomo (200.000 momolb 73,33 %). qb
®0bbos Lofggdmal gomsbsdmgdol baboo 200.000
ma@al Bosblb Mbos asdmgdznmmb, sbg Mm3d boo-
bolb  obobsdroyMgdgmo 0gd69ds
53.333,33 maoto.

mEgbmds

3. bbgs badmmgd@m 30bbgdnsb g3sbzgzs

3baogbo bogombo Bodmadmagds, Gm(3s sGdog-
J&mEL Bogygbgds LobgmdgzMyymgdm dmmbmg-
bgd0 bbgs Mommgbmdmagn babosmal badHmgd@m
30bbgd0b dabombggem. Jogomomar, gb sbgs, Hm-

(3% 90708 gd@mMb dmgmbmggds, goM3399mo bo-
(3b6mM3Mgdgma BoMmab 96 Imzmmmdal drgemb

30ombBomb 56 o6 go@osdsdmb.* 53 dbtng, o3
dmmnbmabgdolb Mmam badstmmgdMogn d9bg-
d0b, obggg Bosbal 8bsbdMaNMgdals bsgocmbgdabe-
o3ab (bogsmmgdnmm drgsmo b Gmmg@msb@m-
oL gamamgdo, Bosbal godmogmes s o.d.) ob.
dmbadMydgdn bgdmo 1.-d0 o 2-.dn.

VII. 35bybabdagdmmdab bsznmbgdo
53096039 Imbsbomal Igdmbzg353n

Loddg6gdemm 3mg @0, Azgnmgdcng, bobosom-
©9ds 0dom, M3 3Mmygd@ol gobbobmmsngmgd-
o M53y60dy dmbobormg 036533MMImmAL. gb
96905 300 gd&mmba(s, Hm3gma(s, Lyym dz0Mg,
%39d@™MdM0z50 bomdmaaqbl 33969dmmmdadn dm-
bobomgms xadgol dmoegetm dgdszezdomgdgmb,
3AMo30mBgMm3zob Bog@mdMog o bLodoMormygd-

134 Jo5. OLG Stuttgart, Urteil vom 20. Dezember 2018 - 14
U 44/18 - NJW-RR 2019, 628, juris Rn. 34.
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03 gOmnoghonmdsdo bLsddgbgdmm  3MI30bosl-
b s LB3g(30omnbEB sdagadsMmgdmgdmab. ogg-
6 303m30bsMgmdl d93gan aMopoyyma bo-
Joobgdo:

1. 5@J0@3d@mGab LsdsGmnmgdMmagn dpam-
dsMgmds dgbsdg 3oMmms dngm Jgbmymgdyema
Ls3dnIsmb Jg3mbzg3530

356bs 3nmMgdom oo ob §g4bnzMowm Mor-
mo  bsddgbgdmm  3Mmgddgdal  dgdmbzgzado,
dmsgsfn ©sddMmygd@godgmo s Jodg]&mmal ao-
s dbgzg haBormmos bEOYJGnGmmo nbygoby-
0 (bGoGOLGIMLO). M3 o9 0dgnsmo odsb
995896056 L3g300mobGn s3g99d0Mgdmagda 3o-
bLogmocgdama  Lsdyydambomgol, dogomoms,
9998mMEgd6030bmngolb, s9Ms300bmgal ob go-
»dmdob LobGgdobmgal. goMms 530bs, 3GmggEob
356bm@ (309mgd0L 3030bsMgmdabol dgadmgdos
dgozgommb oM dodgd@mo, MHm3gmai Lodyds-
mb 3bmmmE g9M 33999 9839dbge Rsommoa.

a) 36¢4o@gd@mMab 35mEgdnmgdal Jgbeay-
m9d530 >db3sMmg dgbadg 3nMan

L3g3oomob@o sdggadamgdmal ob Lbgs dgbo-
dg 30Mab Rofmgs Mondg L3g30B0FNE 0Mawo-
@ 3Omdmgdal o6 9393d0Mgds, MM M o=
&9d&mM0 59 dgbsdg 30 9dL mogobo Labgmoom so-
y356L s 530l go3m abobo 5o gd@mMals goe-
©gomgdol  dgbemmgdedn odbdamyg 3oMgdo
56006 gl 3-0b 278-g 3oMogMoxgolb goggdom (3.
b3-0b 396-g 3bmo; M. Jzgdmo lll. 2. a)).

o335 9dobmgal sMss bs3domabo, Gm3 dgbe-
dg 300 oMgjo@gd@mGol  ogomgdom dmddg-
©q8b. abg-ob 278-g 3oMogMagabs s bz-ab 396-9
Inbal Bmgswo Babsdnmmdgdal dobgogom, ws-
358 gdom bogoMmos, GmA dgbadg oMo sbmmmgd-
b Lodndomb, Gm3gmacz sMdo®gd@m®ds dgd 3-
3900l 60bsdg mogobo 3omegdymmagdol baboo ¢b-
@5 dgobEmmmb.13® gL asdmoozbgds, Bogsmo-
?d©, MHmEs 3008 gd@men babrsbgommmdal

135 BGH, Urteil vom 19. Dezember 1996 - VII ZR 233/95 -
BauR 1997, 488, juris Rn. 17; Eichberger, AnwZert BauR
6/2023 Anm. 2 Abschnitt B I.
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353m ,35mEgdnmgdadg g@L” ©390gdL s boo-
©330b 0omdadg sl 3360L IMaddogd0nbgdL, do-
Mbgs350 030bs, MM 3533390006 LodsGonmagd-
03 YO0 gOHnmdsdn dob sbgomn ol 33bob o039~
0980l gomEgdmmads o6 5930L.1% sbgo @03y
Lo@o3090d0 oM Jo@gd@mEML 83 b 3360l do-
dofMo g3omgds oMo J(3930bs o 3MbGMmmals
Bmgdo 3omEgdnmgdqdo (530b momdadyg d39-
dmom, b)). o330, L3gEnomabGn edggadsmgd-
mab bafggdgda 3oL o6 1bos dggMozbmb, Hm-
am& (3 Lagmma®o dg3omas.

b) s@do@gd@mEab Ladgsdbgrpzgmm gom-
©9d9mgdgde

o 30 Jodgd&mmnlb dmdbsabymgds guydbgds
bbgo ©sdagadomgdmoal 6obsbbom badgdoml, do-
bo dg(3em3gda dgadmgds oM Jodgd@mmol 3Emg-
948303 30053009L. dogsmoma, 3mbLbE M0l
bogmo, Mmamtg Bgbo, s0bobgds sdodgd@mmabs
dogM bgdommgzol dm3mgzgdabs s gobbmmsogmg-
30l bodmdomgddo s 53 bobamda(z 6ol 06393L.
dbasgbo gomamgds 04dbgds, Mmss b3gzoomab@n
053393300 gd9mm0 magol bodydomb domsgemo wo-
336mgd&gdmab  3Mmgd&omgdal  Logudzgmby
bomdommoglh o6 Mmzs bgsdbgoggm osMjodgd-
GmEL (BmIgmag 6os 08539 MOML ©od3Mmgd-
89d9m0) gbagamagds ©833MmgdEgdgma oG o-
&9d&mMab Ladymgdo, Homs bLoddgbgdemm bgws-
dbgmzgmmds  JoMmngdamo  gobsbmm(3ogmmb.
530@ma 0bdob Joombgs, 5ol oy oMo oM@ gd-
GmMMo ob L3g3nomabBo ©sdggademgdgmo gom-
gm0 s Mo BobsdnMmdgdom, dobo Bobsdmm-
dg0b Lodmdomb bofmabbo go@esdmb3mL, Labsa
3obdy oyMEbmdom mogol dgdamd 3Mmgd@o-
905L 65dmabyqgdb.

535bmab s 3o3d0Mgdamn 3 9fM3sbema Labads-
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136 BGH, Urteil vom 19. Dezember 1996 - VII ZR 233/95 -
BauR 1997, 488, juris Rn. 17.
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137 OLG Dusseldorf, Urteil vom 19. Juni 2007 - I-21 U 38/05
- juris Rn. 35.

138 OLG KoIn, Urteil vom 14. April 2021 - 1-16 U 118/20 -
NJW-RR 2021, 1027, juris Rn. 35; OLG Stuttgart, Urteil
vom 24. April 2012 - 10 U 7/12 - BauR 2014, 865, juris
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390b dmeol bodsMomgdmog YHNogHonmdsdo
36 J0@&qd@mmb ggMasbgds, dggamdmng basbl
BoMmdmoanbl. sdMogsm godmamazbgds bogmoal
353mbbmMgds s ngo msegowsbgg dndsGomgymons
B0sbob gmon 565bEeFgdabazgb (830l mom-
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3MbMdMngo gMmggzemmgaba gobogds?

Rn. 41; OLG KéIn, Urteil vom 17. August 2011 - |-11 U
16/11 - juris Rn. 8.

139 OLG Kaoln, Urteil vom 14. April 2021 - 1-16 U 118/20 -
NJW-RR 2021, 1027, juris Rn. 35.

140 OLG Oldenburg, Urteil vom 24. Marz 2022 - 14 U 50/17 -
juris Rn. 63.
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141 BGH, Urteil vom 21. Dezember 2000 - VII ZR 192/98 -
BauR 2001, 630, juris Rn. 24; BGH, Urteil vom 11. Okto-
ber 2007 - VIl ZR 65/06 - BauR 2007, 2083, juris Rn. 14.

142 BGH, Urteil vom 19. Dezember 1968 - VII ZR 23/66 -
BGHZ 51, 275, juris Rn. 18; OLG Hamm, Urteil vom 22.
September 2022 - |-24 U 65/21 - BauR 2023, 1109, juris
Rn. 230.

143 OLG Hamm, Urteil vom 8. Juli 2020 - 1-12 U 74/19 - juris
Rn. 84.
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3Mbgdmb, Hm (3 Ldddgbgdemm 3Mmmygd@ab bogmby
3obybobdagdgmo 30Mgda g Loggbymdy o6
30656, b7 Mmzs gfhmo gomEgdnmgdal dgb-

144 BGH, Urteil vom 26. Juni 2003 - VII ZR 126/02 - BGHZ
155, 265, juris Rn. 12; OLG Karlsruhe, Urteil vom 12. April
2022 - 19 U 87/20 - juris Rn. 32.

145 OLG Frankfurt, Urteil vom 24. April 2015 - 13 U 193/12 -
juris Rn. 37.

146 BGH, Urteil vom 29. September 1988 - VII ZR 182/87 -
BauR 1989, 97, juris Rn. 44; OLG Karlsruhe, Urteil vom
12. April 2022 - 19 U 87/20 - juris Rn. 33.
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33390b, gfomn 3bMog 3L sMdodgd@mmabasb
B0sbol  0bsDmayMgdal  Immbmgbol gmgds
™309g&0nb d93mB3gdals bobgmdg 3B mmgdm goem-
©0ogegdob (mdogd@oeb domogelb orregdgemg-
3oL bsBoemo 39-9 Lodymdom 98 93dg, ab. dgdmo Il.
2. a) ii))"® pomm3zqz0b ao8m, 3gmeg BbGoag 3o Lo-
339693mm 3m3360s 3obmbl 5393L Fobdg dgMa(s-
byemo  1o3dgbgdemm Bo3mol ao8m.™® 396dm,
md09g&nb dgdmbdgds brgds Loddgbgdemm bod«y-
domgdal @abEmmgdalb d98ga s 30@m3, mdo-
9980b bgsdbgoggmmdabgsb asbbbzeggdom, dg-
demgdgmos bogmob bomadmddbol 36 g396(300. do-
Lo 0bsbo MRO™ gGow oMb bgdabdngMa bo3-
ol oMbgdmdob owagbs s 8doo dgd 3ggmobon-
30b Loddgbgdemm 3M335600L FndsGmn dmmbmsby-

30l 609496930l dgbadmgdemmdals dn(393s.

) L5339b69dmm 3M335600bmzgal bs3mab go-
dmbbmMgdab gxmgdab dmb3mads

abg-0b 630t 3oMogMogal 83mddgwgdsdey, 39-
35600l dscmmabo Baogomumo babasdsGmmm
dgdm9a ImbodMGdsL dz0maMmgdes 1Lddgbgdenm
3mM335600bm30L Bo3mal godmbEmEgdal megmy-
3oL 3mb3mdol momdady.

BGH, 2007 Bemab 26 ngmoabob 3o058y398&0-
mgds - VIl ZR 5/06 - BauR 2007, 1914, juris ((50-

&989d0 3306090 dg(33eamos, bodasLds sg@&m-
M0obos):

#3900 23

dmgo@o@ oM 0B gdEmeb bodywsdb gozgerm
dgzomdob godm dgd 3z900b 60bsdy 930bH 985 Do-

360l 365Donmgds, mmzs dyomdol dgmggom
65898m35b b3 30m0 sIMmohbgds. Dsbal sbodmo-
@M gdolb dmobmgbol mogbmds dgndmgds godmo-
0g5emmb 63 3emol o dmbogab 3m gemom Lagomm bo-

147 BGH, Urteil vom 1. Dezember 2022 - VII ZR 90/22 - BGHZ
235, 215, juris Rn. 35; BGH, Urteil vom 27. Oktober 2020
- XI ZR 429/19 - NJW 2021, 550, juris Rn. 18.

M 980l Bompgbmdoom. s@Jodgd&mmo s 3md3o-
bno msgosbomo 3obnblbdggdemmdols dmizmenmdoom
bmerosmmenn dmzgscnggdo scosb (BGH, 1965
6ol 109 9m3cm0b 3obFnbgds - GSZ 1/64, BGHZ
43, 227 ....). dmgows dgd 33900b cog0bmagemso
dgamdmns sombomb, bsggdmdob 6s3emol g3odm ogn
20060b 565D oM 9dolb dmoobmgl 3m335600b 356
09 M08 99&MH0bgob, Gmdgemds; msgobo bo-

89@03bgR39mm 5oC@IS YIS @IFDF0O-

3o 24

b) ov9d (35 bmemowsmaema dmgzgoemal dodsmao
dmabmz6nb 65496935 dgndmgds yagemgdabl dm-
Mm@ 359dmygbgdsb 63mImo396wm9b. 369000~
B@mAb 33056y3980mgdab domgdabsb, o Mmm-
dgemo beemosmogemo dmgoemolbgsb dmoombm-
3mb 3oenEgdgergdob IgbHgemgds, gaemgds o6
3g3b, gmsmgds @ dasgznmb dgmmgbsz. dob
osgobo  9uemgdgdo  jgmoenboboobogmo  mbwoo
80bobmm 309emmb, gbg-0b 242-9 3smogmogo. ds-
35mnod, d9d3390b, 35dmbszemabob bsboo,
dgodmagds dggdmmomb sEfogddmenlb do-
dsmor bodgsdbgmzgemm dgiomdob 3odm dmm-
bmzbob 63496985, g0 dsb yamm doMmGozoc,
ggdm 30 9amm bgemdobsbzromdn 3bnom dguy-
dmos bsddgbgdemm 3m333600b356 b3 30mal go-
dmbbmmgdab dmabmzbs (BGH, Urteil vom 2. Mai
1963 - VIl ZR 171/61, BGHZ 39, 261...).

390 25

o9d (30, 0 bogdg dbmeme bosbols 50bsbl &
gmad3dgbboszoslb  gbgdo, bmemoommen dmgoemgl,
mmgmm sz bgbo, 396 946965 0d dobssmbab dgbogyg-
3gemo, Bmd 36 90008mEb msgobo mmmen dmg-
dggdoo dggdem s mbos dmgombmgs s dsym-
Bogds dgmm g bmemos@ aemn dmgomnbgoeb. bb-
39839Mo dgodemgds oymb, Gmeze 360G M0
dds 336 emo dmdgwgdl, sbw Mmmezs dobo Hd9-
©g8s dgdobgzggol gobboegmodgdmemo gomgdmyg-
3980b godm mbs Bonogsemmb bgdobdogmo dmgs-
ol dodomor dmobmgbol 65y96980b memagdols
dmmmGo gsdmygbgdow. 36 goodmmnb Jd9090s
@930l dmmm@Bsom godmygbgdsm mbms oymb
dohbgammon, Gmize o0gn dMmogom dmgomgosgob

148 s @bros s339M0omb 83-8 LoBndam 5@s3dy mdagd@oab

Bgedbgoggmmdal 3omogdmmgdsda.
149 BGH, Urteil vom 1. Dezember 2022 - VII ZR 90/22 - BGHZ

235, 215, juris Rn. 36.
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gmor-gmol dbmenmeo 0doGmd dodommogh oo 53-
dndgdb dsb 936 9b0b Gob oo, GmE LEmE g od
dmgomolb  o@gomogob gobogozbo 306dMmab g0
3dmdmo398L (BGH, 1991 6ol 22 0sbgm0b goos-
64y3980mgds - XI ZR 342/89, NJW 1991, 1289;

9L LsbodoMormm 3Mod@ngs Lagommgdyyermm
0ym o9y o6, dgodmgds bawagm agmb. babgmdgs-
Amgdm Mganms309d0b 0b@gmgbmes dgbmboom
356350 9d5(3 bodgomo dma3(393s dgbadmg-
demmdab, 3993390, obos(y 3oMmedn® gsbgmon-
mo bLo3obmbdgdmm bmMdgdal aofgdy ©szob-
90mEs J(3930L 0b gomegdnmagdgdo, HmMImgod-
Lo EMgobamzgal 3obmbagdgmo abs-ob 650t 3o-
08000, 0(303b. dogomomam, Mgbogbal ;ds-
gbds bLadbamgm Labodsmmmmad gsdmba@s dm-
LodMYds, MHMI 500 g]&™Mal Jodston dmmbmg-
bob Boygbgds 3gonmbaboobogmgdol 36nb(303L
0M393L, Mmoo bLeddgbgdmm  3MI3sbos dbow
3670b 6530 353mabBmEmb. %0

3. badsmomgdMmngn NEmnngmamdgdo bLs3ddg-
69dmm 3Mmgd§3dn Imbsbamyg M3309603g 306L
dmealb

a) LydsMmamgdMagn bsznmbgda 33630m369-
d500 b33mab ML

B3MM(3 9339 000939, 90908 gd@mML Dmgoe-
@@ 5J3b Lobgradbyrggmm goreydgergdgdoe,
(35 080 mg30b bodmdomlb osg3dbgdl dgbedg 3o-
0, doMomows 30 b3gnomab@o sdagadstg-
3ol 96 0bygab&als 3GmMBody (530l dgbobgd ab.
bgdmo VII. 1. b)). Bbasgbo 3mdmgds@ozs 0d6g-
35, M35 Lddgbgdemm 3Mmgg8dn dmbabaemg Lb-
3000bb3s 3oMms Lodydomgdo gMmIsbgmdy bg-
dmd89gdab; dogomomem, GMmzs bLoddgbgdemm
3mM335600L  Lodydom oMo gd@mEals bogzmnsb
36mgd&nfgdsl gmdbgds ob Gmzs babsdmmdg-

150 OLG Dresden, Urteil vom 19.10.2016 - 13 U 74/16 - NJW
2017, 1555, juris Rn. 50.

151 BGH, Urteil vom 27. November 2008 - VII ZR 206/06 -
BGHZ 179, 55.

152 BGH, Urteil vom 27. November 2008 - VII ZR 206/06 -
BGHZ 179, 55, juris Rn. 35, 5dmbafMngdo dm(393mmons
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©0 bodydamb ML Bomdmddboma Bs3mo (dg-
dmom dmygeboemn dogomomon: dmgadyem 058 s3d0
dmmabgdob sMoMbgdmds) Imdwmgzbm Ladyydomgd-
do g565g36dmdL 5MLgdMISL (bgdmem dmyzeboem
dogomomdn: 8dob dgogase 6amMdmgdbomma dbe-
6930 d98am3do @aggdye 3gMeBogyer Bomyd-
g).

03 Jmoboom go536y39@0s bagombo, oy Mod-
9bs© 0b393L gL RBOJGMIM0gz0 YOHM0gHNDIm -
3900905 LadsmmgdfMngn 3omEademadgdal bom-
dmdmdsb. 83 Jombzabg 3sbaba @dmsmme ©sdm-
300900 0ddg, 9Mgodgd@mmo sfal oy s6s
d9933900b 35mEadmmagdol dgbEmmgdal sdb-
dog; 9.0. d98339mb La33gbgdmm 3Gmg@3do dm-
bobomg dgLodg 30Mgdmsb LadotmmgdMoag &=
®0gMmmdadn 3ggMozbgds o oMs 3o gd&m-
0L dMomgymmds.

53 3mb@gdLb@do bodmgmam bszomboms w@own
bobomo gobboemamons J398mm, €) d3g0o330 53m-
boMogdol Lobooy dmyzeboen dommgbo Bgog-

oo LobadsMmommmb aosbyzg@nmgdsda.’s

53 o bbgs Medgbndg aomobyzg@omgdals ol -
36960 d93gabsnmam ¢bws dgxsdwmgl:

b) gs5d@mdMagzn YMomnghodgdmddgogdal
ogMooymo 3emsbogogzsns

53 god@mdMngn MMmngMmbgdmddgogdal ogy-
Moommo 3msbogogsnobsmgol gagMmdsbmm bo-
bodoMonmm 3Mad@ngedn dmmmmdoma 3obdyab-
&03o gobgomaems. 360d369mmgseba 3Mnb(303g9d0
d99mgabonmom dgadmgds dgxodmgl:

aa) >¢gdodgd@mcab dg3omIs EI3Mmgdda-
35bL> @ Lddydsmb >mbgMs3n

39333990, DMy, L333gbgdmm 3m33sbn-
ob 606539 33bbabdgzggdgmas 9bs3zmm 3Mmgd-
©06935L> s Lydndosmb Nbszmm smbyMammm-
35%y.1%2

VIl. 4. c)-30; BGH, Urteil vom 27. September 2018 - VIl
ZR 45/17 - BauR 2019, 246, juris Rn. 50; BGH, Urteil vom
16. Oktober 2014 - VII ZR 152/12 - BauR 2015, 523, juris
Rn. 24; Schleswig-Holsteinisches Oberlandesgericht, Ur-
teil vom 8. Juli 2022 - 1 U 97/21 - BauR 2023, 986, juris
Rn. 31.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

30dmboygbadgmo dsbamal  gyoboo 393339~
@0l dogH 1bsgemm smbgMommdol gomegdemg-
30l dgLobOmadma bszdomabos, M3 o6 go-
3mboaygbgdgmoa dobams bmaswam smbgmmb. o
9L La3dgbgdemm Foboms bmgswam godmbawgans,
3oL dgydmos ngeMamomb, MHmd baddgbgdmm 3m-
335600l dgydmos, 3mbiMg@moem Lagofmm bod-
dgbgdemm doboms megobo doMawo 3sbyybobdagd-
mmdoom ‘3%6*@633@3(0[).153 530@m3d, dogsmoma(,
1. 2. c) (4)-30 gobboemyem d98mbgg3o80'* 6 Jo-
&9JE™MM0 56 ngm 35mEgdyymo, badoM 3gmal ggo-
mobomgob asdmbsygbgdgmo d98mbal Labgmds
0593Mb36 98 q0bs Ladymdamb smbgMmada. dgbode-
dobog, sMJodqd@mmol dgimads o6 dogdsmog-
dms Ladydomb sxmbgmsb, sMsdge ndsdo dwpam-
doMmgmds, Mmd bsddgbgdmm bgwsedbgoggmm-
dob gomamagdda ggé dgodhbos godmygbgdyemo
39@mbals sdamo bamabbo.

30gM5d 0y oM 0@ gd@mMo 3mbzc gy dobo-
sl g06g@b, 0L godmbagamdsdys ngn vg93b
3obybl.1%% gb Bgbo 3md89gdL 3580bs(s 3o, Bm(gs
oM J0dgd@mto, o3 dbfng, dm3sgsem Lsddgbyd-
mm 3m333603b Mg 3m3gbra(30sb 3dmygsl. séjo-
&9d@mMo 53da3z5M0 Mg3mdgbrsznnbsol dbmemmm
35306 gomogabagmmgds maz0bo bsggmeta (me-
65)35bgbobda gdmdabogsb, Mmss Lsddgbgdemm
3mM335605 (dmaxg® 3mbimmEgb@nmn) astngg-
30bdogMo dgoobbdgdom mo30L Mo3dg 0mgdL ©do-
L6 3393306 Bab 3b.1%6

36mgd&ntgdabe o badydoml smbgModo @sd-
390990 dg3emas, MHmams bgbo, o6 (33mab bs-
d39693mm 3m335600b 9dANb3gmymgnm gosem-
©939gdgdl, Moasob 3m33sbosl ymgzgmmgal

153 OLG Diusseldorf, Urteil vom 13. Januar 2006 - [-22 U
114/05 - juris Rn. 23; vgl. auch BGH, Urteil vom 14. Marz
1996 - VIl ZR 34/95 - BGHZ 132, 189, juris Rn. 16.

154 BGH, Urteil vom 10. Juli 2014 - VII ZR 55/13 - NJW 2014,
3511.

155 BGH, Urteil vom 14. Marz 1996 - VII ZR 34/95 - BGHZ
132, 189, juris Rn. 16.

156 BGH, Urteil vom 17. Mai 1984 - VII ZR 169/82 - BGHZ 91,
2086, juris Rn. 27 f.; BGH, Urteil vom 12. Mai 2005 - VII ZR
45/04 - BauR 2005, 1314, juris Rn. 25, 30.

157 BGH, Urteil vom 23. Oktober 1986 - VII ZR 48/85 - NJW
1987, 643, juris Rn. 8; OLG Dusseldorf, Urteil vom 15. Juli
2010 - 1-5 U 25/09 - BauR 2010, 2142, juris Rn. 75.

543L 80l BogM Bs30LMa Laddgbgdmm badydamy-
d0b bsgmme dgbabmymgdmaw Lagom 3m-

Rqbommo  (3mEbs. 1%
(068)35bmbabda gdmmdabogsb Loddgbgdemm 3m-

5308m3, magobo 3oMowo

33560s, Rggmmagdmng, dbemme 03 dgdmbgzgzsdn
®30LBMEgds, HmM(35 030 md30bo bobstm bo-
dndomb dgbevymgdedmg dgd339mb Lomsbspmm
domnmgol oMdo@gd@mol Ladmagd@m dmbo-
(399980 96 Ladyydomlb smBgHommmdal gowsobnby-

158

3009.7°% 58 g00dmb3gdabs s Bomnmgdals goem-
©9dmagdal goMamgda, 3nmgzgmgbso, gobabs-
B36M90s (3mbom, Mm3gma(z boddgbgdemm 3ma-
35600bgsbss Fmbammebgmo s yzgmes 0d gomg-
dmgdom, GmAmgdo(y bogdemabow babrsbgoyman
d9dmb3dgd0l dgmgasw 360d369mmgbaw dgndmgds
oymb 80Rbgmemn. %

9L 36M0b(303980 sbommanyMon 3M(39m@gds

30408 9d@™MMbs o L3gznemab@ sdagadatg-
39l dm@al os@bgdygm Ladommmgdfng MEmog-

0mMdadg (3. 935b0db d393d06Mgd0m ab. Imbob-
909d0 €C)-do.

bb) d530m3s 339693mmdalb 3mmEMEaby(3n-
£Y: 1)

d3690mmdalb 3mmMEobs(300b BomMamgddo dg-
33390b 96 dobogal dmddge sdo®gd@mml ggo-
mgdom, bdddgbgdmm 3m33obool badyydomgda g-
085690 9B4y™b.1% 53 bG0g Imd8q09dL mbo-
B989d0, BmBgdas asdmoomgdgs Il. 2. a) hh)-do
o lll. 1. @) dd)-3o.

158 BGH, Urteil vom 12. Mai 2005 - VII ZR 45/04 - BauR
2005, 1314, juris Rn. 28; BGH, Urteil vom 24. Februar
2005 - VII ZR 328/03 - BauR 2005, 1016, juris Rn. 40;
OLG Hamm, Urteil vom 8. Juli 2020 - 1-12 U 74/19 - BauR
2021, 1971, juris Rn. 84; OLG Dusseldorf, Urteil vom 15.
Juli 2010 - 1-5 U 25/09 - juris Rn. 75.

159 BGH, Urteil vom 8. November 2007 - VII ZR 183/05 -
BGHZ 174, 110, juris Rn. 24; OLG Dusseldorf, Urteil vom
15. Juli 2010 - I-5 U 25/09 - BauR 2010, 2142, juris Rn.
57.

160 BGH, Urteil vom 15.12.1969 - VII ZR 8/68 - WM 1970,
354, juris Rn. 41; Schleswig-Holsteinisches Oberlandes-
gericht, Urteil vom 8. Juli 2022 -1 U 97/21 - BauR 2023,
986, juris Rn. 32.
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cc) Ladmmgd@m 330m3gzdab Dgaszemagbs
Lbgs La3AMgd@m s LybdyEITbgE3zgmm Lyd«x-

domgddy

04) 393339970 90 J0&9dE™MML @osgamgdl mdo-
9980b bogBom 3Mmgd@nmgdsb (Bmezemo ©s33-
md@gogmo) ®> bL3gEeomobE ©3393d>Mg-
dgmb — (3om3gmmo 3mbs339mgdol 86 3mbLEGMY-
J300b oggadamgdsl, Mmamts 6gbo, dgd339mb
(dm3gmo(s dmogsmo ©833MmgdGgdmal bodwe-
gdoo 3mddgegdl) od3b 3oregdnegds, b3g-
30d3mab@ ©33393336989mb dabo 3GmgdGncig-
dabogob LagoGm 39335 s Lddnmgdo dnsbm-

mb."% o gL 49335 sBabAHNmymBamon o6 (300~
6005, bobgbge gomegdnmgdolb @oMMzg3e. oyd(3o
9L 303mgbsl o6 sbgbL ndoDdy, MM b3g(3nomab-
&35 ©daqadomgdgmds dmassew bos dgodmb-
dmb, dobmgal gos393mo bedmmgda LbmMo o
LENEYMBamos o9 3G (530b Momdadg bgdmm
VII. 1. b)).162

9333900 3obmbabdggdgmos Mdgzemdm aga-
390%g 03 070 gd&mMal Bobsdygs, Mm3gmacs
dbmmme Dgesdbgoggmos ©s ©3Mmgd@gds o6
935m935.1%% Bgs8bgoggm sGdndg]@maL dbm-
mme 83 3933900b baggndzgmdg dgydmos d3mb-
GOmMmb, Modgbsw LbmMaw sbMmMmgdlb Loddg-
69demm 3m335605 Mog0b bsboBm badmdomb. 84

0933 dysdbgoggm osgodgd@mmb gb o
smog30bxnmgdl 0d gomegdymagdaobogsb, MHma
356 0bmzgnl gos393mn 39339d0b ¢dg30m3m-

161 BGH, Urteil vom 14. Juli 2016 - VII ZR 193/14 - NJW
2016, 3022, juris Rn. 16, fiur Fachplaner der Aul3enan-
lage; BGH, Urteil vom 15. Mai 2013 - VIl ZR 257/11 -
BGHZ 197, 252, juris Rn. 20 ff., LEGR]GaGHma
0bg0bFabogol  Bosogabs o B8ababgzgds Bymgdol
80gmBoMgmdol dgbobgd abgm@ds300bmgab.

162 BGH, Urteil vom 15. Mai 2013 - VII ZR 257/11 - BGHZ
197, 252, juris Rn. 22; OLG Karlsruhe, Urteil vom 2. Marz
2017 - 8 U 152/15 - juris Rn. 37.

163 BGH, Urteil vom 27. November 2008 - VII ZR 206/06 -
BGHZ 179, 55, juris Rn. 28 ff., auszugsweise wiederge-
geben unter VII. 4. ¢) (1); OLG Karlsruhe, Urteil vom 2.
Marz 2017 - 8 U 152/15 - BauR 2017, 2192, juris Rn. 26,
38f.

164 BGH, Urteil vom 27. November 2008 - VII ZR 206/06 -
BGHZ 179, 55, juris Rn. 35, 5dmbafMngdo dm(393mmons
VII. 4. c) (1)-do.
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Mdd o bLEMmymBomgds dmgswn 3@ gHodg-
300 (580b Momdobdg bg8mm aa)) goss8mEm.16°
09339, 9999(30m3M 0bgmM@EIs(300bs s MMIBbHO-
30 3mb@Emal gb dgbodsdabo 3omEadammadgdo
0360x39Mb (33006 0d5d0, HMB 5333907006 5MLg-
dm a030x by bobgmdg 3Bmmgdm gHmogHonm-
39690, Azgnmagdmog, o6z 493 339m0b dogH @ogo-
5398990 b3gzoomobBos gomogdnmgdal dqb-
mgo0l ©odbdomyg 50 dodgd@mOmsb smbgdmm
bodoMnmgdMng MMM gHNMsdn (530b Mmomdady
ob. bgdmo lll. 2. a)) s o653 3oModoom, sEdadgd-
GMM0s 33mEgdmgdals dgbMyymgdals sdbdamg
d9d3390bs s L3gzoomabd ©sdg9a356gdgmb
3ol bodsMmomgdng MBM0gMHnmddn.160

9L bLgbgdymo 3Mab(z03g960 o6 ImJdggdl,
09930, 3og35m0md0, badydomb ggnbonmo ombg-
Gommdab godm (ob. bgdmo IV. 1.), @s36mgd@g-
Sob gomgdmgss bymdgaPymgdon aaroab
Loddg69bemm Jm830600%3.167 s3sbmab, dgd339-
o0l 3omEgdamgdocnbsdsmmnmgdmogo (msbs)3s-
Lybobdggdmmds asdmamazbgds, Mmiss ogn dob
dogf oygobom 504089 &mAL b b3gznomoabE
059393350 939mb gomsb393L bodnymgdl, Mmdg-
mmd 49436533 96doBgd@mAL o6 b3gznomab@
053393350 gdgmb g30bMgds, Mmamis Lognoe-
60 gomEgdmads. 83 dgdmbggzedo oo gd&m-
0 56 ¢bos Imgmmegl, Mmm3 gb Labgmdgzey-
mgdm 35mEgdnmgdolb dgbEnmgdalb baboo dmb-
C9350-168

mgds, M3 3008 gd&mEal dg(33mabalb sbaemn

sbgmo 69, dogomoms, 35306 gobabo-

165 OLG Karlsruhe, Urteil vom 2. Marz 2017 - 8 U 152/15 -
BauR 2017, 2192, juris Rn. 26.

166 BGH, Urteil vom 10. Juli 2003 - VII ZR 329/02 - BauR
2003, 1918, juris Rn. 31; BGH, Urteil vom 4. Juli 2002 -
VIl ZR 66/01, BauR 2002, 1719, juris Rn. 12.

167 Schleswig-Holsteinisches Oberlandesgericht, Urteil vom
8. Juli 2022 - 1 U 97/21 - BauR 2023, 986, juris Rn. 33;
OLG Dusseldorf, Urteil vom 22.11.2013 - 22 U 32/13 -
BauR 2014, 851, juris Rn. 124.

168 BGH, Urteil vom 14. Juli 2016 - VIl ZR 193/14 - BauR
2016, 1943, juris Rn. 18; OLG Karlsruhe, Urteil vom 2.
Marz 2017 - 8 U 152/15 - BauR 2017, 2192, juris Rn. 40;
OLG Karlsruhe, Urteil vom 09. Marz 2010 - 19 U 100/09 -
juris Rn. 65.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

6408 gd@mMo 30LENm™AL 03 Lodydomgdl, Hm-
dmgdo(z babsdmmdgwds oG Jn@qd@mm3ds doremas-
bo o6 bsBoemmdMmng 0339 dgobEms. o sbgm
30m0Mgdsdn d93339m0 3ol bgmo os@bgdyem bo-
d990gdlb  sbom oMo gd@m®L  gowsbzgdl, gb
dbmmme ,39m0m0 6350L” bogmdzgmbdg brgds,
o) bbgs God s6ss dgmabbdgdmma.

dd) 9bs3mm 6abs3mMmdgn Lsdydom

Lodmmmme goM3394emo o sfal, 39333900
Loddg6gdmm  3M330600l B0bsdg 3omEgdymns
04) 56, 0DOMbML B0bs3mMdgn baddamlb xbe-
3Jmmdady.

LobodoMmnmm 36Msg@ngs 53sb, dnbndyd, d5dnb
afymagl, MmEs Imdegzbm 3mddsbash msgabo
Lodmdomb bogmme dgbemmgds ndab doyybgws-
3500 dg¢9dm0s, 50653mMdg0 baddom bo 3mosbos
oY) M. 5990006 353m3Enbamyg, BabsdmMdgwn
3m33560> dmagsesE 36 3Mab J53339mab goem-
©909mgdab JgbEAmmgdalb ©33bIsmg Jobs >
dm3dg36m 3m335605L ImMabl s@Lgdne Ladsm-
0mgdMng NMHN0gMomds3da.1  mndis oo
Rgds bogombo, gb Bgbo dodabss 3mddgogdlb oy
365, Mm(35 Laddomgdo ndggzeMae gdysmgds gM-
®3obgonl, M3 BobsdmMmdgoo Lodwdomb bszmn
d9dam3 Ladymdomdn suy30mgdmo aMmdgmmgds
5 3m3g3bm 3m33sbasl babsdmmdgwa bodeyds-
mb 6o3emal 393Rbgge o6 dgdemns, Lagnfmm Bab-

obgMmmds MmI as8moRabmb. 70

53 Lagnomb-
™06 053533069090 3mboz0gdabmgals dmyge-

bomos dgdgan dmbadMgdgdo:

dmqb303-3mm3Gs0bal ¢dosmmgbo bLadbs-
Mgem Labsdsmormm, 2022 Bemab 8 ngemabab go-
©s56y39@omqds - 1 U 97/21 - BauR 2023, 986,
juris (508989%0 330690 dg33momons, babasbds
33&mM0bos):

Loddob gomgd8mgdgda (dogmnsb 3gdm 3emgdmmo,
LEMYIGIO V@R 3d8>HGgdYme > MEbog
3933eoo):

169 OLG Hamm, Urteil vom 22. September 2022 - 1-24 U
65/21 - BauR 2023, 1109, juris Rn. 214.

170 BGH, Beschluss vom 23. Juni 2005 - VIl ZR 204/04 - ju-
ris, in Verbindung mit OLG Frankfurt, Urteil vom 22. Juni

dm3obbg 89609698 dmbomB gengbomaeb (Hmd -
oz 00bmgl bobosmom 565Dmonmgdol) som
bgend 936 gds sboen bszbmagm gdgen 3md3 g b-
do bsodmenszom bodndomgdol momdsdy. dmbom-
Bggl boodmessom bodndomgdo mbs dggbe «-
mgd0bs 503698bs 5 oM 3o98dy (3. d9dmb38 980l
dgdya 30b693dn smnbadbs bgbBobs s mdob ggm-
®domgdob 60d6980. dm3sb b 98 ool dndyDdoco do-
0h605 dmbomh gemolb dogm bLodndosmb 6o jemosbn dg-
b megds s bobsmom 860D mommgdol dmambma-
65 8030005 dobo Dosbols 360D ommgdol dmabm-

369600 bobos353emm .

a9Jb39E G ol 33698000 dosbo gamdbgds dg-
dga dndydgdbL:

- dmbombgmad  jofgz0b  39009mDg oG ndol
30Em0dmms (300 sHLE MEymanems dgob -
mo. ggmdme, ob bodomobow 56 nym obgmemn ofm-
Jo@gdobs s 5056980b 339M 098D .

- oM 0ygm ©sdmb@dsggd o bodogmno 3mmen-
mgdn 3oMydmsb bysengondGoma jogdomabmgals.

- bbgs Loddgbgdenm 3md3sbools oy dmb ym-
Soen 398mbol ool 3ok 980l dosdmgddo wob-
Mo 3gmbos 39wl 396, 0bg 65080b 6ysemo 56 go-
90bgdmes s dgbmdab 396 dogdsGmgdmes. dm-
bomb gmgd odob gomogscmalbbob gdmowm wosgm do-
Gdol oMM Dmens(300.

dmbombgemg o8 bo3gemolb godm 00bs3sbmbald-
390mmdob 5 30bM9dL dm3sb b gb. sdoborobogg ol
3360098, MmmI dm3sbab gb dgdwgan dgzmdgdo
@bos dggmozbmb:

- bbgs Loddgbgdenm 3md3sbools dogeH dmb ym-
3oen 398mbob goemol odmsohbos wobGoenmds;
- dm3sbagboborgolb dmdndsgg oM dodgd@meds

3909 39©gdy dodndol dmemols bodsmemalb gob-
bodmgmabob of gonomgomobbnbs boggbamal bo-

dooemg;

2004 - 14 U 76/99 - juris Rn. 67; OLG Hamm, Urteil vom
22. September 2022 - I-24 U 65/21 - BauR 2023, 1109,
juris Rn. 214.
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- oM 0gm ©sdmMbGsg9d o goobaMmas ot g-
3ob 003%9 @5 3509980560 Lonbs@gdo 3omgdob
60b;

- 3m0dmems300b  gm33mbod o bobBgds
dmgbym SoGmdob Londmemszom bodwdomgdab

@obMmmemgdody. sdodmd doBmdol 0dmesz00b
b o s@obs dgmdmgdgemo ocdmbbwo.

0060b mogbmdol godmmzerabol dm3sbmb9d
3 gonmgsmolbbobs 398mbal goemols obmonm-
3ob g3odmbsbbmmgdmso gobgmemo bom xgdo, Hm-
am3 9.6. bom x 980 ymzamo dgdobggzoborzol.

Loggdgmgdowasb:

»39c0 38
... 6065dmE3 900 335605 bobodsmorenm 36s-

J&0godn o6 doohibgzs (s38mmal sdsdgds: 60bo-
dm@d g0 bodndomlb mbs genmmdabomeb o gogdo-
Mgdom) d9b65d b0l 35emgdmmadol dgb&memgdob
@sdbdsmgo (BGH, 10.11.2005, VIl ZR 64/04, Rn.
32...;BGH, 27.10.1999, VIl ZR 185/98, Rn. 20...).
gmd3sbos oo gdl, mmd dgbodgby, Gmdgemacs
65898mdob 5996980693 05 3MI356093L, bodmdsmb
@obsbomgdoom, 60bsdmmd g Lodndomgdl haga-
mydM03 00350 3( sbEHemgdws. dgbsdgbg §od -
M5 oM 0398L 3oL bl Mbs 3enm E0bsdmm g0 bo-
dadomb 9dE9bg9mmymaRedyg. obg Gmd, bobsdme-
3900 3md35605 oM dmgd 3930 9bodgbol dogm jm-
d30boolb 60bsdg ombgdaemo  goemmgdmemgdgdob
boggmmdo (...).
a0 39

dob dgdmga, Mo mdommabds gggmecmamds
bobodsmorenmd dgbsdgbol gocmgdmemgdolb om-
03935 3mI3sbool 60bsdy bogobmno gommgdmeng-
3ol bsbszgmmmo mobodobmbobdggdemmdobogols
bogdomobo  BRoogoems  (27.11.2008, VIl ZR
206/06,Rn. 30f. ...), gobom 339500, 60b63dm&d 9000
gmd3ebos bmd of stnlb dgbodgbols g3ocmgd9emy-
3ol dgbmmengdol sdbdom g, Googeb mooifmb dg-
65dgbob goem@gdmemgdos, bsddgbgdenm 3md3sbo-
obogolb mdmmbg9cmymb 0bgorn 60bsdmmé gn bo-
dmdomgdo, EGmdemgdoz dgdogmd  bodmdsmas
3mmgbombsenamo dgbmmengdoborgol sozoemg-

3gemos...
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3dob bobobssmdyamo smnbndbs, Hmd dmd -

360 3md3s605d n(30b, H™F 0go 396 9y bMAS
60bsdmmd 0 Lodndomb bomabblb, Gmdgmdacs
dgbodgbglb dbmenmeo dgdemmmom dggdenm bg-
3o3emgbol Jmbs o 3mbGmmenn, sbg MmmI Hsndy
BoFIXGG YO0 FI@ISYIES oM Gbos oMb g-
3m8@gh. - BOFADGIG Y0 oIS 9SS @3-
3000 dodbob beggmmdn o6 953939, Bow806, %96
gm0 3md3s60s msgobo Ladndsmb dgbmmengdo-
bob b geom 6065dm@d 900 Loddomdy 0dwogss-
M5039 56 M0l sdm owgdaemn, Bmamm 3 mbs 3-
e, 36m998dg; s Jgmeg: asbbbgoggdoor 3Mmyg-
J&0bogob, 60bsdmm3d g bLodndsmb d9bsdgbg 3ma-
3obooborgob 0d dodboor of  dHWb3ggemymesl,
mmd 3m835600d b jerme dgobmmenmb bodndom

390 41
bgboBol dmbodmgdoom, d965d969b 60653mm-

39000 3m335600b 65 3m0560 bLsdydsm msbs3Ms-
mgemmdab bsboo sm dggms3bgds. Losogm o6
s0b, @md d9bsdgb gl o53b 0dob 3oMmown 0bd g g-
bo, &md yzgems dmdwygbm 3md3sbnsd mbo enmo
dgobrmenmb bodmdom mbs 3enm boggdmdalb obodg-
bgdeme; dmdgabm 3md3sbosbscs szl gmombso-
M0 0bBgmgbo wbsgemm 3Mmmggddobs o @bs jem
E0bsdmm3d g0 bodmdomb dodomm, Moms dob oro-
30bo 653900m3s Wb yem@© 358 Do@MbL. 0gn of
@bs dogbmb 3Mmgddob wbszemmmdal gofmo-
@b, smsd g dobgob dmbsmmwb gemo 3hmegbog-
o (3mEbols Romamaddo gosesdmbdmb. orxdzo
3Mm97B0 @5 6065dmE3 900 bodmdsm donb 3 dgad-
mds 30b635bb353m 0d335Ms, M Mbs 3enm bo-
63dmm3 900 bodmdomb 5396 @dG9bggmymes o6
Booogomb  goggm@odamo  gomregdgegdob
P@FIFOR; Ym3ger dgdmbsgzedo, o dmggigb
88 gomm@gdmemgdol s (33000 bygmmdo. bsdd gbgd-
mm 36Gmgdo mdmommess homoramman bsddgbgd-
e 3m835600b bodndomgddn, @medogbsws(s ngn
30896b, Mmgmm agbos dgob&mammb  3md30b0sd
oo30b0 65390mmds. 60bsdm@3d g0 bodndom 3o,
mmgmm 3 69bo, Jbmerme ob bogmdggmns, Mmdg-
g3 gmI35605 300 b3 3900m5b J8bob. b obgo
dobodmd 8sdob, mm(zs 3md3sbool E0bsdmmadgwon
bodmdomb bsmobbob dombgoszswm dgmdemos msgo-
bo boggomdob mbsiermo ©sdbsgds, cmmbwos(s



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

gb  8965d969b0crob  dgorsbbdgdoor  @sdsBgdomn
dmmdol bom 509 dmbogl. obgor dgdob3935d0, bo-
65dmm3 90 bodndsmb dbmenmo ombgdmdos dgd-
©am3n bodmdomb 6obsdommds, sby Gmd sobsdco-
3093001 dgndmgds 0mg30b, MmI 3mI3s600bs o
dgbsdgbols 068 gMmabgdo of a0b6bbgozmgds boddy-
698 30m 8ol gos3990bslb smbgd memo 0b-
B9 9bgdobogab.

oo 42

0935 3mI33605 56 33938L 33b bl Ibmenme
os30bo 633900m30b b5 3emoborgnl, Amdgemocs
799561965 6065dmMdg0 bsdxndsmb ad 6530mb,
3ol 3939605 d965d960bogolb dmd«y-
ds39 961408 998mMb B90053b9039cmm3abob xb-
©s dgdmgdmes s dmdwyg36m 3m33s6053 396
dgo3h6ns (OLG Frankfurt, 22.06.2004, 14 U
76/99, Rn. 67). bagngdmsemas sbgzg ob d58nb37-
39803, AmImgddoi 60bsdmmdgon bsdndsmb
b33m0 g59dbgds Lodmmagd§m o bogmme o=
bsiom dgiomdsb, mmdgemaz d965d969b dg9-
Mms3(36985.“

33&™MM0b mz5mbodMobom, dg36o Med 398 y-
39m9db 035bg, H™3 998 3390b Bmgswaw 56 oggb
35mE9dmads, babsdm@mdgwmn Ladymdoml 0bss-
mmmdddg 0bBOYbML. sbggg dob Y3ommdme 396
dggeobgds Bobsdm@dgon Lodmdamlb dabomgal
BOOM0 bo o, Moasb bogmol goMyymmds do-
Logobag obgmoggs, Mmame s dmdgzbm 3madde-
boobogob. oydge Lbgoggomomss Logdg, Mmss
B0bodmmMdgmn bodydoml bogmmgabgds dbmmme
BobodmmMdgmn 3330600l bomggbgdom 3o oS

30dmbggnmo, ssdgw 393339000 96 5M o gd&m-
60, Gmam& (3 dobo gomegdnmgdal dgbEmmgdals

5dbdomg, Logymomo gomEgdymagdol smmgg-
35Dg(309 3obybabdagdgmo. 39Mdmw, sbgom dgdom-
b3939d0, 393339900L o6 Fabo s363oM0b (3930
dmdg8gdm bogmmbglb sx39dbgdl dm3gszbm bo-

171 OLG Dusseldorf, Urteil vom 19. November 2019 - 1-23 U
208/18 - BauR 2021, 574, juris Rn. 32, Babs8mMdgmn
3™M835600L Jgbadadal gomegdnmgdol momdsdy.

172 3o, OLG Dusseldorf, Urteil vom 19.11.2019 - 23 U
208/18 - BauR 2021, 574, juris Rn. 32; OLG Minchen,
Urteil vom 17.07.2012 - 3 U 658/11 -NJW-RR 2012, 1232,
juris Rn. 4.

dmdomgdob gL mmadobogol. 3m3wg36m Laddg-
bgdmm 3md3sbools godsmmmgdyma dmmmeonbo
30, ®m3gma 398339000Lm30b8(3 dg(36mdaay,
oboos, O™ 3obdg o6 Wb gowazowgl 35333900l
309 a03mbggmmo sbgomn 358 gdoma Gab 3gdo.
9L 035303 Robl, MM3 dgmaamdmogo Dosbals 3oem-
©90mmgdomnbadamomagdmogn dgMmazbgs gdaas-
9dg dmbogdmes, MHmEs dm3eg3bm 6s390mds
bbgs Loddgbgdmm 3MB35600L BogM 3o o6 T bs-
EgdmEs, sMsdgm 0dob d0gM, 3063 WIMsmme
d9933900b b3639D98006 839330 gdmmo 6o 39-
0mdd 553 bds.

a56bos 3gomgdmm 3q8mbzq3gddn, bLo3dq640-
erm bgeedbyrggmmdel gomeydgmyds dgodemy-
35 08533 Imo(393009L, M3 d93 3390785 (3abo o~
3b3oMg oMJodgd@mMab dgd39mdom) dmIg36m
L>3ddgb90emm 3M333605L BabsbBs@m Jommammb
60653mMdgn LSIYIomb bL3giogozanm Mabzg-
3.1 9L Jgndmgds 35806 Fmboal, Bmgs Babe-
dm@dgon 3md3sbonlb dogm asdmygbgdyem dobo-
mgdL (3og., oma L3g(308039G0 JodoyEo o6 ggo-
Bogneo 030bg3980L g98m) 3gadmgds 3dmbrogl
65039 653mgdo (36mdoemn Dggegmgbs dmadgs-
bm LodYdomyddy 5bs Mm(35 BobsdmMmdgon 3m3-
35600l 653900mds IM3g36m Lodndomgdol Lagge-
dgmo@ dbmmme aofMzzgmon BobsdnMmdgdom
dgodmgds g98meagb. sbgm eMHmb 3933390, (3o-
bo sdbIsmyg o0 9@l Fnsmmdom), 3gmo-
mbobmnbogMmgdol  3Mn30300006  353m3nbstyg,
353mbs3mababl Labom 3omEadymons, 3m3wggbm
Loddgbgdemm  3M33sbosl dommammb, Gmame
160> BsMndsmomb 393pamda bodndomgdan.'72

ee) Ly3ddg693mm ByxEIIbgE3gmMdal gs39-
@@>@Yfo 3ormegdyemyds

d7d339mb Ls339gbgdmmm 3MI3sbnnb Bnbsdg
bdmasese 36 543bL L53Igbg8mm bgEs3bge3g-
mmdab gomEgdnmagds.'”

73 200d80b gBobammgsbo bobsBstomm 3Mad@ngs: BGH,
Urteil vom 27. November 2008 - VIl ZR 206/06 - BGHZ
179, 55, juris Rn. 29; Schleswig-Holsteinisches Oberlan-
desgericht, Urteil vom 8. Juli 2022 - 1 U 97/21 - BauR
2023, 986, juris Rn. 36; OLG KdlIn, Urteil vom 13. Januar
2022 - 1-7 U 29/21 - BauR 2022, 1666, juris Rn. 31; OLG
Hamm, Urteil vom 8. Juli 2020 - 1-12 U 74/19 - BauR 2021,
1971, juris Rn. 93; OLG Disseldorf, Urteil vom 7. Februar
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Y39 bddgbgdmm 3m33s6ns, Mmame (s bgbo,
dbmmme 03oDgs  3sLyybobdggdgmo, Gm3 Jgd-
mgdL bo3ob&o babsMom badydomb ¢bszmme dg-
LENYE@gdsL Mmogabo 3MmEygboymo (3MEbab bogy-

d39mbg.1" o1 8983390 9MJ0&9JG™ML s0y356L
339693mmdnb byes3bge3zgmmdabogal, bywo-

dbgzgmmds dbmeme dgd3390a0b 0bGgmgLg-
dab 336bm@(309mgdsb gdbabuymgds.

09339, gb 6gbo 3mddggdl dbmmme 3530k,
(30 LabgELdbgEggmm dgzemds dgdmogsema-
mgds 0dom, O™ sJadgd@m®ds Loddgbgdemm
bogmo 396 d960dbs 56 d9333900b babsdg bo30L-
0 Lbgs mmbolidngdgdo o6 aos@oms. 35363, oy
080 D90053bg39mmdol BoMamgdda oq@omcew
96935 bLoddgbgdmm 3Gm(39Ldo s bomzgbgdom
3mg8g@gdL, 0g0 >Mrgg3b 398339070L BogamEe-
&M 39mEadmadgdl, Mmamz dobo adbdamg
3om@gdmmagdal IgbEHmmgdsdo.

13007Mgbow Lagsdmbs 3mobm dgdmbggz9ddo,
bs8bgRggmmds dgodmgds 45333900 Bogam-
&G 3oegdnmgdgdb dogmgemmb. oby beg-
35, dogamoma, Mmss bobgdgs &gdbogymae do-
056 hggmmm ©s Yommgboe Moo Loddgbg-
denm 3Mmgd@o 9bs Mm(zs d53339000L dmmbmg-
boon a0dmnygbgds 3Mog@ngadn sMabszdsmabac
853m30mo bsddgbgdmm dobamgda. sbgo gome-
965d0 930mmMdmE 396 53933900 3G,
M3 obs(3 dgbodsdal bgggmmda domnsb godm-
(3000 s J(3mEby Loddgbgdmm 3mI3sbos yzg-
s bogomm Loddgbgdmmm mmbabdngdslb bszdemo-
Lo bondgome dgbMmgdsl dgdmgdl Dyosdby-
©39m0 3Mdo@gd@mMal msbdbmgda dbsmmagyg-
0l goMgdy.

2020 - 1-22 U 548/19 - juris Rn. 196; OLG Minchen, Urteil
vom 9. Juni 2015 - 9 U 2530/14 Bau, juris Rn. 35; o830
agcm bigdGogycas: OLG Koblenz, Urteil vom 27. Sep-
tember 2016 - 4 U 674/14 - juris Rn. 168.

174 OLG Dusseldorf, Urteil vom 15. Juli 2010- I-5 U 25/09 -
juris; OLG Muinchen, Urteil vom 9. Juni 2015 - 9 U
2530/14 Bau - juris Rn. 35; OLG Dusseldorf, Urteil vom 7.
Februar 2020 - I-22 U 548/19 - juris Rn. 196.

175 Fischer, AnwZert BauR 3/2020 Anm. 2 Abschnitt G.

176 BGH, Urteil vom 27. November 2008 - VII ZR 206/06 -
BGHZ 179, 55, juris Rn. 35, 58mbastinmgdo d393ma VII. 4.
c) (1)-do.
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ff) gognm@s@nMo gompgdamads oy gb-
G9egdob gormegdnegds?

dgbedsdabo 3omEgdemgdgda, MHmames Bgbo,
Bo63moragbl Bo39mEo@ R 3oeeydgmydgalb
©3 365 gbEAmgdab 35mEgdnmgdgdlb. ond(ze
99333990L b BogP@GIGIH0 ForrRydYgdgdo
bobgmdg 3 mmgdm Jgmebbdgdom dgbErmemgdols
3o0R)¥Nmgdor dgodergds od30b-""° 096 go-
dmdnbamgmdl, Mmd d9bgxynz0oml, Mmams
Bqbo, 96 5g3b 93 Mebogddgmadol Bo3MmEB G MG
35mE9dmadgdol  dgbEmmgdol  dmmbmgbals
MRS 5 30 (3 3dmo JgbEmmgdermmdol ML
dg9dmos magalb badydomdyg ool cgds.

4. 0365563 gmmds, bmmopstama dmgs-
mob 3m3396Lsz0s

a) >6Jo@gd®mto, MmamAE 3omeydymy-
dob dgbmymgdsdn sdbdsmyg, bLmmaps@ymon
33mE)dnmgdonn NYENnngmamdob sgmes

aa) 35mEdnmydab IgbAnmgdsdn sdbIs-
]

(30 bLobgbgs MObs735009d0b 3ormEgdmmgdg-
00 ©> BOFYXGGYM0 ForRgdrgdgdo, bmem
dgd339m0  doma  dgbemgdabogal  sMdo®gd-
GmMAL 094gbgdl, 36gdaggd@memn Bs@mImawagbl
d9933900b ©33bIsMgLb g3mEadmmagdal Jgb-

177

Aemgd3da.’" gL sbgo dobgmegew 0dobs, dgbo-

3530b0 ,6030b60" J39ads Lodsmmgdfngn 3om-

©gdmgdes 09 FOFNMESGPM0 ForgoYmg-
‘(1)0_178

77 g@obaymmgsbo babsdsmormm 3Gad@ngs, ab. 8sg.: BGH,
Urteil vom 27. September 2018 - VII ZR 45/17 - BauR
2019, 246, juris Rn. 50; BGH, Urteil vom 14. Juli 2016 -
VIl ZR 193/14 - BauR 2016, 1943, juris Rn. 14; BGH, Ur-
teil vom 16. Oktober 2014 - VIl ZR 152/12 - BauR 2015,
523, juris Rn. 24; BGH, Urteil vom 12. Marz 2015 - VIl ZR
173/13 - BauR 2015, 1202, juris Rn. 46 fir Projektsteue-
rer.

178 BGH, Urteil vom 27. November 2008 - VII ZR 206/06 -
BGHZ 179, 55, juris Rn. 31, s8mbstoogdo d398ma VII. 4.
c) (1)-do.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

09 360408 3d@mAL sbgo 3003693530 Mz
b0360b 353m363930 dg(30mIs, dabo dMamga-
mmds 3996336985 353 339mb L3339bgdemm 3m-
333603bm36 3@bydyem LadsMmamgdMmag NMoo-
760md33d0n, ab3-0b 278-9 35M33M>g30b 39-2 656.
d9-2 60bs>gd0bs s 254-5 3sMmsaMmagab 3g-
L33530ba'® (Jo®. JoMormm bsdsMomsmdo: b3-
ob 396-9 s 415-9 3bemgda). o 561 d0®g4& ™Gl
9L 30bgbmdMogo s JgMosbgemn Jdggds dobs
5 b5ddgbgdmm 3m33560sl dmMal badsMomad-
03 POo0gmHommdsdo of JMgds (530L dgbobgd
d398mo, V. 4. ¢)), 6o qd@mcolb dmmbmabs
B0sbob 565bEonEgdol momdadg d306qds me-
bodMomgmmmdal 6gbgdol dgbadsdnbaw dobo 3o-
Lybobdagdmmdals Bomolb 3GM3MM (30nmo©. oy)-
3(39, gb o6 ImJ390098L 03 God@ Dy, M3 oMJodg-
J@™M0 d9333900b bobsody dgndbroagen vg9L
3obmbls.

bb) psymgama bmmaps@yma 3sbaybabdgg-
dmmdy

50356 56 40894&™ALS s Loddgbgdmm 3ma-
30b0sl Mol smbLgdmdL bmmowsmmmo 3aobimbo-
L3ggdMds (530l Momdsdg bgdman VII. 2.), Jg@s-
3b3500 M3b3dM3mgnmmds 0b3zg3zb Lmemoagos-
A b330bM0 B0sbal 565bmonMgdal @ob-
bob 3gLsdsdnbow oymegslb. gb 0dob badbogl,
M3 oMdodgd@mmo s bLsddgbgdemm 3M33sbos
Levmo@stgmo 3sbybl 539696 03 Msbbols meg-
bmdoom, Hm3gmaiz mE0ggb bosbalb sbsbdmanmg-
3oL boboor g30bMgds, g.0. db3b>DMIYMgdgemmn
b0360b 03 mEybmdom, Mm3gmaz dgMmasbzsen
05653M3mgmmdalb  Bomalb  dqbLsdsdabass
399306939 0."® psARgboma mobbal bsbomdn

179 BGH, Urteil vom 27. September 2018 - VII ZR 45/17 -
BauR 2019, 246, juris Rn. 50; BGH, Urteil vom 14. Juli
2016 - VII ZR 193/14 - BauR 2016, 1943, juris Rn. 14;
BGH, Urteil vom 16. Oktober 2014 - VIl ZR 152/12 - BauR
2015, 523, juris Rn. 24; BGH, Urteil vom 27. November
2008 - VII ZR 206/06 - BGHZ 179, 55, juris Rn. 31,
sdmbatogdo ab VII. 4. ¢) (1)-do.

180 OLG Stuttgart, Urteil vom 30. September 2019 - 10 U
107/19 - BauR 2020, 677, juris Rn. 107; OLG Kaln, Urteil
vom 19. Dezember 2018 - 11 U 110/16 - BauR 2020, 300,
juris Rn. 47; OLG Stuttgart, Urteil vom 31. Juli 2018 - 10
U 150/17 - BauR 2019, 996, juris Rn. 27; Saarlandisches

ob dmgomy, Gm3mal 3sabyybobdggdmmdol Boemo
dgMo (363500 03bsdMIMgMmmdal 3boo gg& dg-
33060905 (Imyzeboem dogsmomndn sGdodgd@&m-
60), 306050050 5398L 3obnbb.

CC) 05633M3mgyemmdab Bamo

®b8dMsmgmemmdal bomol godmogms 0dsgzg
bgbgdoo brgds, GmImgdaz 3mddggdl Lmemo-
oMo dm3zamggdol 3m3356La(300bm30L Jows
©obobomgdabob. 830@md, 53sbmob ©s353306Mg-
b0 abomgo 3m3wg3bm b) Jggmago.

b) bmmos@nma 3mzgsmalb 3m3356Lszns

bevemos@gemao dmgamol 3maddgbbogns brgds
ab3-0b 426-9 3oMoaMogdyg (9bdnsbgds b3-ob 475-
9 3bmb) oyMEbmdam gobgnmomgdmma dmas-
©0 3M0dgmomdgdom.

3°@336y39805 3mb3MgGgmo gdmbzggal
33693m1qdqd0, 396dmE Imbsbomagms Jgbods-
dobo 33m (356980 > dsmn 3s5bybabdzgdmmdab
Boemo. 333Lms6, abz-0b 254-9 3smsaMagab (bz-
ab 415-9 3qbemal) 3bas3Ls «bos 393mbBIw4L,
d3gLsd530bn 33m(336930L gsmzamabbnbgdonm,
b03bo ggdm sMmjodg@mealb dMsmgnmmda-
055 353mb3gmo oy bLyddgbgdmm 3mI3s6annls,
Gmam@3 bomops@Gyma dmzsmab, dngMm.'1¥!
335bmab, 30Mzgm Mogdo 3obbobamggmos mMagy
dbsmab dadgdmdMmaga bgmama. mMogg dbomal
dMomgmmmds dbmmme dgmMg 9893dg asbobo-

™935.182 33Mngs0 330536y3zg@ns, 3ab3s goem-

Oberlandesgericht Saarbriicken, Urteil vom 17. Dezem-
ber 2015 - 4 U 140/14 - NJW 2016, 3186, juris Rn. 96.

181 BGH, Urteil vom 27. November 2008 - VII ZR 206/06 -
BGHZ 179, 55, juris Rn. 32, auszugsweise wiedergege-
ben unter VII. 4. c) (1); OLG Ko&In, Urteil vom 13. Januar
2022 - 1-7 U 29/21 - juris Rn. 4; OLG Stuttgart, Urteil vom
30. September 2019 - 10 U 107/19 - BauR 2020, 677, juris
Rn. 159.

182 BGH, Urteil vom 27. November 2008 - VII ZR 206/06 -
BGHZ 179, 55, juris Rn. 32, auszugsweise wiedergege-
ben unter VII. 4. c) (1).
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©0939mgdab E3MM3935d 33b3M S bnsbab -
3m30b Jgbodmgdmmmds 3603369mm3650.183
000356 3mb3Mg@ Mmoo dgdmbggzol gofgdmg-
3980 360d369mm35605, bmaxgd godmoddmemo
dmbadMgdal LoBobsomdgamm, of 5MLgdmMAL
Bmgdo 3M0b(3030, Mm3mob dobgogomsz boddg-

bgdemm  3m33sbool Laddgbgdmm dMsmgmmds

ymzgmomgolb 90gds@gds oMdodgd@mmal Lodg-
odbgzgmm dMomgmmdsl. sbggg of ombg-
dmdb bmgoswa Bgbo, Hm3mab mebsbdow Ladmmg-
J&m bogmo ymzgmmzob gumm dg@n Bmbabes,
30006 153d9698mm b 3emn. 84

49333900 ©s 300G gd&mEn, domdg dgFs(s-
by dMomgnmmdol bommsb ©s3ogdodgdom,
bevemostyema dmgaemals 3md3gbbacznols goama-
mgdd0 boMmdmoaqbab g.6. 3sbybabdggdmmdal
960mMdsb. gb 0dsl 60dbogl, Mm3 domn Bgmamo
30bgdMdMamdadn SB6mb-sbmbobal gfMmnsb Bo-

W 606050@360.185 Y| ,,(_Qoxg‘gqg36om”186 ™d30-
b 06905 sMngdymo, Gm3 JodgbmdMomdsdo

dg@&obnmds 3oMomgmumo dmgdgods Bymaemg-
335187 56 g58mobzomb 35bbobdggdmmadal Bo-
mob LagbmdMogow goyydaMmmmgdgmo assdobe-
356 qd5."88 530l 8bgogbo, Bmame Bgbo, 3o-
Lybobdggdmmdal ghmmdal J360sb (3oem3gmmo
653g00mdgd0lL b3gznomab@n bgosdbgoggmo ws
dobo bgedbgoggmmdal 4399 dymgn Loddgbgd-
mm 3m3d3sbons Loddgbgdemm 3BMgdob LogHom
B9s8bg3gmo 5B Jodg]&mGob Babsdy. 80

0¢) b53dg69dmmm 3m3356053 LabsMem Lady-
domb bogmo m330 33dmMabBmMs, bmmowom)-
0 3mgamol 3m3396Lacsns dgndmgds bogmob go-

183 BGH, Urteil vom 27. November 2008 - VII ZR 206/06 -
BGHZ 179, 55, juris Rn. 32, auszugsweise wiedergege-
ben unter VII. 4. ¢) (1); BGH, Urteil vom 12. Oktober 1999
- XI ZR 294/98 - NJW-RR 2000, 272, juris Rn. 14; BGH,
Urteil vom 20. Januar 1998 - VI ZR 59/97 - NJW 1998,
1137, juris Rn. 8; OLG Ko&In, Urteil vom 13. Januar 2022 -
I-7 U 29/21 - BauR 2022, 1666, juris Rn. 38.

184 OLG Stuttgart, Urteil vom 30. September 2019 - 10 U
107/19 - BauR 2020, 677, juris Rn. 159; OLG Stuttgart,
Urteil vom 31. Juli 2018 - 10 U 150/17, juris Rn. 39.

185 BGH, Urteil vom 17. Dezember 2009 - VII ZR 172/08 -
NJW 2010, 1592, juris Rn. 23.

186 35bababda gdgmo 8mgamy s 3obo s8b3stg momgmbos
9@ 306m3bgds g56nbamgdosb.

68

3mbbmEMgdal Ladydomb aMmgdmmgdsl dmoa(seg-
qb; bbgs dgdmbgggeda 30 — bszmal godmbobBm-
98mo aobgmm batggdl. '

9398mo Ladsgsmomme bohz9b9d0s gosbysg-
&0gds 36mMb-sabmbols momdady.

OLG Celle, 2019 Emab 27 mgdg63mab gos-
By3980magds - 14 U 54/18 - BauR 2020, 1196

(3089890 330609 dg33nmos, bodasbds o3-
GmMabos):

2300 41

a) bmemno@s@ gem dmzsmmgms dops 3m3396b -
0 3408 948mAbs s b33 9698 mm 3mI3560-
sb dmMmab sdm 00098 memns mnomgyeno bmeno-
@3mama dmgoemol dodgdmdmng bzemoemdy;
33sbosb nd dbosmgd, mmdgemmoi 99§30(393L,
mmd 63398m30b 653emab 35dmb3935d0 dgmg
dbsmgb dondmzal «awowgbo 6zemoemn, 9bws
33§ gnmb dgmm g bmemows@m yemn dmzgsemab se-
338 989cm0 63cemoemn dndgbmdMmomdsdn. ©sd3-
m3998959 9b/s Bgrsdbgrsger 5608 9JE -
bo @o boddgbgdemm 3md3sbosl dmmalb wMmomngm-
omdodn of ombgdmdl mogowobgg 8obbod 3 -
0 369099 (300 G gemody Jomgobolb mamm Jo-
@oemo dodgdmdmngo bgemocmol 09mdsDg (wo3-
Mmm998gdob  dFmongmmmds, LoD grsdbywzgmm
3@momgmmmds b boddgbgdemm Smomgmemmdo).
33mEgd9emgdobs s 33bnbnlbdzgdemmdab bo-
mgdo 3mb3Mmgdmma dgdmbzgzolb dgbsdsdabo
0330b9g39Mm93980b gomzsmabbnbgdoo 9brs
©@50306gb. 3obmbolbdggdemnmdolb gobsboemgdal
boemgdob omggbs s 5dnm dndgdmdmomdodn dg-

187 2568568 930bmg0l: 858 339m0-56408qd@mM0-bs3Tq693-
o 3m33sbos — gRmogMomdsms 83 badgmombgwda
3oMomamMaE ao3mgbsl sbegbl s Jodgd@mal bas-
mgd@™ dgemds, Memash ngn 0bggglb oMs dbmmme
30l 30MoE (0965)35Lmbabdggdemmdsl, sMedgo J8gwg-
b0l dgo3b30L godm 39833900b 3obegbabdggdmmdabas.

188 BGH, Urteil vom 17. Dezember 2009 - VII ZR 172/08 -
NJW 2010, 1592, juris Rn. 23.

189 | G Wuppertal, Urteil vom 12. Oktober 2018 - 17 O 97/12
- BauR 2019, 692, juris Rn. 69 f.

190 BGH, Beschluss vom 1. Februar 1965 - GSZ 1/64 - BGHZ
43, 227 - juris Rn. 20; BGH, Beschluss vom 10. August
2022 - VIl ZR 243/19 - BauR 2022, 1812, juris Rn. 21.



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

Boboemn b3emoengdol bLoddodol dgoobgds, Gm-
amt iz bodomormgdmngo bogoobo, bobsdstoenmd
@3dmm 30098 o Mbos 3o6Y308mb. odob bo-
Rmd39mo dgodemgds ngmb 946396 &0l dmbode g-
3980 80 9bdmdMmng0 65emoengdol momdsdy §g160-
Jamo 035mbodmaboo (OLG Stuttgart,
31.07.2018—-10 U 150/17 ...). Doobob godmdb 3930
modgbody 30mob godoxsz60bob goboogsemobbo-
693900, mmd badmmggdm dgizomds dmgsmsw
(05336 m9489389cm0) strdnBgddmeab 3sbabab-
d339emmdob bgggmms, bsddgbgdemm dg30mds
3o — (339698 mn) 3m333600b 35bbnbdzggdemm-
3ob bLggmm (vgl. OLG Celle, 18.05.2017 — 7 U
168/16 ...BauR 2018, 139, juris Rn. 28 f.). 8d969-

3emmdol bgeddmgebgemo oM dodgd&meob bodyg-
©38bg@g9crem 3orr@gd Yergds, haggmgd@og, g9-
bobamgds oMo boddgbgdmmm 3md3sbool, smsedgo
dgd 3390m0b o356 (...). gb, dgodemgds, 3mb 69-
Gaen dgdombgggedo sdsmomgdogb boenors obgo
8306060m9d5L, Hm3 3obmbolbdggdemmdolb moowy-

bo 6060emo  @F3MMy & gdgemo  sEf0dgd&mmab
dbsmgb ombgl (OLG Celle — 7 U 168/16 aaO —

3mm3mm 300 70:30 ©5d30m978gdgemo strdodad-
GE0b bodosbmo, mmdgemors, Hmgme (s ©od3-
5m998989@0 @> D9@s8bgrzaco s odgdémmo
boddgbgdemm 3mMI3sbosbmob dgwsmgdoo ,mmds-
83o” 039805 35bablb bs3emobogol s Jzomn
3MmggdG0mgdoo bosbol wowgmdolb dosgema bo-
Rudzgmo dgddbs). ondizs ©d3Mmmad8gdcrabs
@5 dysdbgozgcro oM JodggdGmEob gmordommag-
b 3obmbobdggdenmds godmbs jemobo dgdob-
339399

3o 42

b) asbboboenggem bogdgdo msgnwsbzg 3 (35-
Mo 36Gmggd§n 3dgb98cmmdol 3Gmi39bdg (s obg-
39 bsgemol 3sdmbbm gdob d30900m3980 ) obog-
bos g3ogemgbsls o bodmenmmeo d60d3bgenm3zo660-
o g3odmnbz0s bogmorm bogemo. ,baygoms” boddg-
698 cnm dgzomdgdo zo, sdob bodomabdomme, dg-
oM 9800 dgmm g boscobbmgabo oym o s6mb-ws-
Embobsb bs3emgdn 360d369cmmds gbnggds. ... (s3-
G0l Jomncmgds: J399mor sdmdbmogem wobo-

donyds).”

c) 3sgsmacn Lsbasdsnmm 3MagG 03036

(1) @sbobgmgdaema bszombgdol owo 6s6aemn
IBOO RGO YHoRds 3gx03gdymo 373y ao-
56y939@0mgdsda:

BGH, 2008 6¢mab 27 6mg3ddmab go36y39@0-
mgds - VII ZR 206/06 - BGHZ 179, 55, juris ((30-
898900 domnsb dg3m3mademos s d30Mgw dg-
(3300, bodasbds og@mMabes):

#3300 28

a) mbs dggmo3bmb o9 ome d965d969b 0633~
M998 9390 50 JoB97&mE0b dgzomds bgosd-
bgwzger o0 Jodggd&mEH b omb gdme bobgendg -
Hamgdm gEmnogHomdsdn, bobosdsmorenm 36o-
B0gobo s oG agmodmsdn bowogmo. ...

3o 29
b) bgbo@BL 39 bsgombdg odFH0 k9 56 godme-

0300b. dob gbg-0b 254-5 0o 278-9 3oMmogmong-
3ob (538m@0b dgbndgbs: doom. Jomormen bodsm-
ooendo b 3-0b 396-9 s 415-9 dnbmgdo) 30360 39+
mgdob bsgoombo ddgbgdemdsedn dmboboemg 3o g-
3%g dbmenme Lbgs gof§mdFog gomgdmagdgddn
8oboboems (...). 356 gosbyz0ds, mmd b gesdbgco-
390 30§ gd&mMo st stab dgd 3390m0b z350m-
©389emgdob dgbAyemgdsdn sdbdsmg 3oMma Jo-
bo o ©383mmad8gdgcr oG godgd@melb dmmab
s@bgdaem gmongmomdsdn (BGH, 1988 6enols 29
bgdB@gdémal gosbyzagBocrgds - VII ZR 182/87,
BauR 1989, 97, ...). d9833900bo o boddgbgdemm
gmd3sbool dmmol ombgdamm Emmogmomdsdars
b9@odbgrgaco oG doBgd&mmo 590 0gbgds gocr-
@98 mgdols dgb@mamagdado odbdomg 3o do-
Bbgmemn; d9b5d 969 bLsdd gbgdcnem 3m835600L Enbo-
dg 3sbagbobdggdgens mbsemm 3Mmmg§dy, dog-
Mo oMo boddgbgdrm B gsdbymzgmmded g, odn-
Gmd L3ddgbgdnm 3md3sbos bsgemnsbn B gsdby-
©39cmBob godm 396 0hogmgdl. sdob bodomabdo-
mmo, 3d3Mmg78gd9emo st gddmmn sEab
d965d960b 35mm@gdemgdal dgbmyemmgdsdn s-
dbdomg 30ma dsbs s bsddgbgd8mm 3mI356050
dmmab smbgdaem 9mmngmamdsdn (sd3mm -
Bgdgemo 36408 99&mmol dgbobgd: BGH, 2002
Eemol 7 oMol gosbyzgocngds - Il ZR 1/00,
BauR 2002, 1536, ...; BGH, 2005 6c»ob 24 00939-
3ol gosbyszg&oemgds - VII ZR 328/03, BauR
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2005, 1016, ...; dgsdbymzgmn s60dgd&meab
dgbobgd: BGH, 2002 6ol 18 s3mamob gowsby-
3980magds - VII ZR 70/01, NZBau 2002, 514;
BGH, 1997 6ol 16 mg8mddmab gosbyz980-
mgds - VIl ZR 64/96, BGHZ 137, 35, ...).

ggco 30

C) o og5b 860d3bgcmmds, g30bMgds v oMo
dg8 33900b doborgob dmdndszg Bgosdbywzgmo
3408 9J&mM0obmgol 393d980b 6smdmoggbs 0d
39389800, Gmd d30060 3939980b dobmgds gom-
@73 ergdob @O XRFIFOR @330 R0 (3063 o
ym. gb 080Bmd, mmd B gsdbgoggm s 0 gl m-
@006 5L g8 mem bob gend 936 memgdm o0 G om-
dodo dgd 3390b 6980b80gm dgdob 393590 3930 930~
JIEG YN0 3orr@gdgergds, dob gbogmrm 393-
dgd0 dosbmomb. o9 dgdizgmo bywsdb gz
3640897 mL dmorbmgbol 65my9b695L bsggdm-
3ob bogemol godm, mmdgemory godmbggmemos do-
Emogdaem 893993d0 ombgdmemo dgizomdom, Gocs
340897 E Mo cmogobo goemwgdmemagdol bLobnbos-
smdgamo 396 dgbodbs, dsb gb g-ob 254-g5 3565~
a6090b 1-9em0 bsbocroms o 278-9 3oMmsgmogom
@b dggmozbmb dGsemgmemmds ©sd3mma & g-
3gcmo stmdodgddmmobs, mmgmes dobo goemoyg-
3emgdob dgbmmemgdodo odbdomyg Somabs.

3o 31

aa) gbj-ob 254-9 3omogmogals 1-9cmo 6360cemals
6065306 M55, M8 b0sbol bomdmdmdedy aszemg-
b5 0gmbos @sdsmsmgdmemnols dMomgmemmdods ;.
gb 3@msmagmmmmds 60dbogh omo dgbedg 3omab bo-
65dg ombgdaemo goenogdammadol gobojozb om-
39356, oMmsdg bogmmom Lsogdggddo d&soemga-
mBsb. gb o0l dMomgmemmds bsgmosmn msgol
60boomdya, Gmdgmarg 9B0sbgdl bogmost ob-
Bgmgbadl (...). abg-ob 254-5 Somog@mogol dg-2
bs6nemol d9-2 6obsswgdol dobgogoom, Gmdg-
oz sbggg dogdomogds abg-ob 264-9 3omogmo-
ol 1-g9em 6360emb (...), gbg-ob 278-9 3omogmogo
dgbododobs godmaynbgds. @sdsmsmgdmends 3o-
®ds Dnobol godmb 3935d0 & oemgaemsco dgndmgdo
doomb dmbsbaemgmds dgbodg 3omob bodmsemg-
300, Bmzo gb dgbsody 3060, gbg-0b 254-9 3omog-
Mool 1-9em0 6560rnsb godmdwnbsmy, dob do-
bo gom@gdemngdob dgb&mmmadodo gbdomgds. sdo-
boogob bogdomobos, o gb odbdomyg 3060 Dos-
606 30D 9dmdMngo0 o 3553906098 gm0 4899800
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36 dmdgmdobolb o6 godmokgbl od 60bosby-

@nmBob, Gmd 9o 3 5 b mgd memols 0b B 9mg-
bgdobogol bLagomm oy (...)

3gco 32

09 D339 yemols obsdMmomgmemmds bo-
bgdgo o8 3089800, 565D gd0b 3593 Memy-
3ob dmzmemds 3mb 36 98 o dgdmbgggolb ao -
Imgd98d95 odm jowgdmerno; 3dsbomsb, 306390
m0gdn, 360d369cmmzo605 mmAbGogo dodgdmdEo-
mds, boenm mmdb&ngo dGsmgmemmds dbmenmo
dgmmgbs@obbmgabos. 3obababdggdemmdal go-
6360mgdnborgnl 360d369emm3z5605, ©39D0s67-
demob 36 sB3Momgdemnl 3909353 Bosbab
@33mdob dgbsdemgdemmds 3b60d369emm 3650
39%oMm s oy oMs (BGH, 1999 6¢mols 12 my§mds-
mob gowobyzgdoemgds - XI ZR 294/98, NIW-RR
2000, 272; BGH, 1998 6ol 20 0sb30b goosby-
3980magds - VI ZR 59/97, NJW 1998, 1137).

goco 33

bb) gb 69bg30 dm78909396 5bgzg, Gm(zs dgbo-
dgbgl b0sbo sggds 8dgbgdcenmdsdn dmbsboeng-
0o dMomgaemo Jdggdom, omd 30 dob dobo crobs-

J99wgdob g5emgdmmgdgdo ob o dgobmmms, sb
3L gdsmobow dgobmmems.

goco 34

(1) boddgbgdemem byendg i@ memgdol dgbob -
mgdms oMo gmo dgdobg935d0 bagomms dgd 339-
00l 0563439w0985. 0r) 306mbosb b bobgendg ;-
M amgdm dgomobbdgdgdowob Lbgs Med of godmd-
©nbom gmBlL, gb 08659890989, Bzgmemgdcos, dgd-
43990l 353907898 9% 3or@gdYegdsb Eom-
dmoa96L (BGH, 1968 6¢emols 16 donbol gosby-
3980mgds - VII ZR 40/66, BGHZ 50, 175, ...; BGH,
1999 6ol 21 mgBmddmalb gowsbyzgdoemgds -
VIl ZR 185/98, BGHZ 143, 32, ...; ...).

3o 35

(2) 58 056599 9wg30L Romamgddn dgd 339003
bsddgbgdemm 3m333605b bsndgem 3933980 o
bodcgdn 9bos dosbmomb. o nbobo bo jens-
b0, dob dggmo369de @d3Mmmy & gdgemo strgndg-
J&m0b Smomamemmds gbg-ob 254-5 3smogmo-
g0l 1-gemo boboerobs s 278-9 3omogmoggal do-
bawzoo. bgbsdds oMy m339 domomnoms 0dsdy,
Mmd sd3Mm 94890 9cmo st dod gd@mMol msbsd-
Momgmemds bobgdgo dodob, Gmzo ofmmsg3s 3o-
g8 mmgdgdo, Gm3mados d9d 339006 3mI3sboals



o0 gdEm0b 3obmbolbdggdermds ggmdsbosdn

60bsdg og3b, Bmgmmazos dsg., 3939980b dobm-
©985 (...). 09830, bgboBlb dgdwga som gsdma-
4969309 $9md0bo , B> gAGG 0 oI gerg-
30”, oMmodgr gobdom@Bos, mmd dgd 3900 ,55cm09-
3mns” 3md3obool bsodgom 3933980 dosbmoml
(...). o808 gb m@HImemom gds of (33c00b 08 go-
J&b, mmd 53 gommboo boddg gbgds d9b0d b0l ggo-
JICGG IO Fo@gdrgdob, HmIgmos bobger-
dggmemngdm dgosbbdgdoor dgbmmengdol goemog-
3emgdo dgodemgds ogz9b.

goco 36

(3) odroggeorgy dgds390b Bagagegdtios
03l BoFIBoG B0 gorrgdgmgds, bywsdbg-
©390m 3108 9d&mAEb 965 30mm 3933960 dnsbm-
©mb. o9dze, o dbomggdo bLbgoggemow oM dg-
03b6bd7d00b, 561408 9JE ML Mondg gobbmm s0-
Jergdeo dmambmgbols maammads o6 of3b; gb obgzg
smss dgd339000b obgomn gom@gdemgds, Gmdmol
@M 039353 D0sbols 565DonMmgdolb dmmbmgbsl
bomdmdmds. dogmad dgd 3900b dgsdbymzgmn
3 40899&mM0 53yo3b Mab 3980b dobododsz00bo-
0gob; ol gbog@mobmgdol sbgomo ©sds@gdoon
dmdob dowmgdoo bamb boggdmdol mbs yerme 5dg-
6930l g™ abz9egmBo. b9wdbgezaer ¥ J0dg-
J&MAL 88 odm (3060l gmbogm oo dgbmmengds
dbmeme gdgeemdm 3938930b boggdgzamdg dg-
ademns. odn@md, mdgzomdm 39389800 gos(399s
dgd39m0b 3oGs 0689 gLl EsHdmomagbl. od
7998b 396 (33c00b ob, Gmd b gwsdb g390m0 5=

JoBadBm0 gocngdaemos, g3ossdmbdmlb dobor-
30b goo3990cmo g39a3dgd0b Lobbmmg o sEobn-

bosmdyamdEmomds (...). sdoor o6 Jz0M@gds dgd-
339010b 0bBgmgbo, 9dgzmdm g393dgd0L gowo-
(39900 Dg5db g0390m0 3G 0B 9)&mMab bojdos-
bmdos dogbodsemamo gosdomGogmb o o3 gdo-
o3 bgemo dgmbymb mbs jemm bsg93mdab 5d969-
dob. o9 0go Dgsdbgoggem ostjodgddmmb d(s-
@M 83989980 gosb(399b, ngo dMsmgmenmdab go-
396000 bsgamom 06 9mgbl ob0sb7d0.

oo 37

(4) Losdmmgddm BEsemgaenmdolb dgmo3bz0b
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ol 88m(30600 dgd 3390000 (335 bogensbo 3Mmm-
99806 gd0bogsb. dob om dgmdemns dogboomb ds-
oM 3Mmm9d8b. 9dgzmdm g39adgd0b dobmmgdal

BoJIBOG 90 3orngd Yergdob o (33000 Jodo-
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B@mM0b gomsgzobmamadsl 3oL g9380. 0 05bs-

3Mmomgmemdol o39d3980, b 30560 60bsdm-
3900 bodmmggdm bodmdsom, mmame iz bosbol go-
dmdb 3950 63dz0em0 0 9d0, ymzgemmzol maEmm

3980 6mbols 046985 s D953k g0390m0 5F 0B 9] -
EmHob @dmg0@9dgero goeregdaegde, dgd4-
3900 bLEmm g0 58 ommz930b dgrgagdobgeb @o-
03396, ymzgmmogolb sEJodgd@meol  domgobs-
g dgmm gbomobbmgsb gommgdamadso gom-

©50586935. dg05db 939000 3G J089J&mM0b o=
dmmz0098 gm0 sdmz06980 dob 8dgbgdcnmdsdn

dmboboeng bbgs 30mgddy docems 0ygb9dL; o3 db-
Mm0g 0gn dgbsdgbol sod(303 gomob@Lb bomdmso-
3960 (...).

3o 38

o8 omamd gbBo(300d0 LEmMos, Hmd b gwsdb 9co-

3900 5640899 &mML godmmb gaemo 3mdozos @ go-
300 8d 9698 crmdodn dmbsboeng Somms dmmalb. dobs
935985, boddgbgdemm 3Mmmgd§ob mbs jem gob-
bmt (3099309 0bdHNbmb.  5f 0gmemobbdgde,
3bg3g obo 88m(306980b 306 3em9ddo doborgols do-
9990 89339306 30000dMEIgd(3, 91056 09 5615
obobo gomgnbo bsggdmdol mbojemme sbodgbgd-
mo©. odizs, gb godmmb gamo 3mbozns o6 5do-
@ogdlb 0dob, Gmd dgd 33900b 00bofdgogds 3o-
babolbdggdenmdolb gomgemgddo gbg-ob 254-9 o
278-5 3omogmoxngdob bobobsomdoggmo ba-
@R J3IgdgerymBoro 0gosb. 35387300 Jods-
b0 obogzos, Mmd dgfdbsb mdogd&ob bgw0db 9039~
3ol bogmdggemo, sbg Hmd msbsd@omgmemm-
dob godmgzomge smsbsomo o ool dodbnwob
3osb3935 (...). 88 dbMng, of ot dmgdggdlb go6-
bbgoggdmema 6gbgdo, sbgs bLsddgbgdenm 3md3sbo-
obogobscs, Gmdgemds; 3hmgd§o obgszy mbos go-
©55dmbdmb dobgeb dmbonmobgemo 3Gmegbow-
o (3m@bob ggom gemnddo, ombos(; gwodb 939~
mo G0 B9J&mmob  3m33989b 30980 360d3649-
mmgbo@ oo aygmb. 00bsd@sngmenmdols dgmo-
(3639, 0bgzg Bmgme s, boddgbgdemm 3mI3sbool-
006 gmongmomdado, sz domogdmemns. j9M-
dme, ngo 063936 0dsb, Gmd 839698 cnmdsdn dmbs-
Eoengos dmmol goobonbambommdols Mab 3gé0

boomsbomm bobnmmgds 3mb 36 98 mero dgdombzg-
30b gomgdmgdgdol goomgoemalbobgdoo. Lgbsn
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(85) Lobodomaenm 3Moddozodo godmorgdmemo
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(30698 M0, 3Fs obdmomgdmemn. o bsggdm-
30b 65 30m0 0dob gy bmds, Amd sd3mmydsg-
39mds> 3MdnBad§mmds smobbmmo ndwdsgzo
@5 39336939035 3608 97§mHds gb 396 I g-
60dbs, Mocms(z msgobo goemEgdgmgds s5F -
309, gb 39Mm93mgd980 mMngg dbsmab dndgbdmd-
Mng0 Bommgdob 36mb-psbmbabob gbz-0b 254-5
3smagmognl 1-gem 656n0emal gsmaemgddn a b g-
33 33035mnbb0bgdyemn. 3d3bmsb, 56 Hbs -
6sb 939mgdgmymanemn bsddgbgdemm bgsd-
bae3germdob 3om@gdamgdob @oMggzs- Jdo-
mgbds gamgmemamds bobosdomormmd dgbsd-
mgdmow dookbos, Gmd bodmmyfém dgimdol
Embo boddgbgdemm 3m835600b Lsddgbgdenm dgcs-
@mdsbmnob dgemgdom 0dwgbs dosn oymb,
mmd boddgbgdenm 3m33sobonl mobsdmomgmemm-
30l 6oemo bogmorme gogmgb (BGH, 1968 6ol 19
©9399860b  gosbyzgdnmads - VII ZR 23/66,
BGHZ 51, 275, ...). 9o d3ggen go0by3980mgde-
do bobsdomaenmd sbggg 0gaemobbds, Mmd bgwos-
dbg039em0 M Jod gm0 bLsddgbgdenm 3md3sbo-
3bosb dos gmongmomdado bdomo 3obmbolbd-
390mmd0bgsb mogobagmmmgds, Mowgseb ngo ,0-

bmame” mogob bodgeedbgrsgerm gomegd gmy-
3ob oM 3936 (BGH, 1965 6¢mals 1 0998 965 3em0b go-

wsbyz980emgds - GSZ 1/64, BGHZ 43, 227, ...).
odzo bgbodo jowgg gmobgen domcmnmgdl ods-
%90, B8 dgdmbdgdobs s Jomnmgdol goemmg-
3memgdol GFHogosmndgds @ondzgdgemos, Mswgob
gb gom@gdmemgdgdo, Hmgme s 6gbo, 6sg393mnb
0060b 65mdmdmEalb Embosb dndgdl bomdmasc-
39696 (BGH, 2005 6ol 24 0098 9630l 3006 y-
3980mgds - VII ZR 328/03, BauR 2005, 1016...).

191 585b006 o go3dntgdnm: BGH, Urteil vom 28. Juli 2011 -
VIl ZR 4/10 - NJW 2011, 3086, juris Rn. 10 ff.; BGH, Urteil
vom 23. Juli 2009 - VIl ZR 134/08, BauR 2009, 1607, juris
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&omads (OLG Koin, 2019 Bemal 28 bmyddmalbs
350356y3980mads - 1-7 U 166/18 - juris, Rn. 41),
Mmdgeag Imzgdemos V. 3. (3)-3o.

VIIl. 3gmesn 35bybalbdggdmmads

RoMom  5dm(30b900lL ddmbg oM Jo@gd@mmb
BEbg0bo s bagdnb Bommgals 8dm (396530l G-
amgddo ggomgds, bsddgbgdmm 3Gmgd§olb bg-
30b3ngMn bozmalb 3adgdo I3anbmbL (530b
®omdodg bgdmm V. 2. b)). 535b056, 560 gd&m-
3o b gobdom@mL abos, dob Logymsem bsd-
Hmgddm @ LybgrBbyrzgmm dg3rMIgddyE
93006905 oy oMo 3obyybalidagommds. oy gb
sbgs, 896 dg3339mL Mbos gsbmdomEBmL ms30bo
39mEgdgmagdombsdsomgdmngo 3obybolbdagd-
mmdol Jobssmbo. !

Rn. 10; BGH, Urteil vom 27. September 2001 - VIl ZR
320/00 - NJW 2002, 288, juris Rn. 21.
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0 030 53 3orEdYmydlb @IGM33L, gL
35dm0b393L 335893000 bndbal 365dmImMm4-
30l 9330l B5MIMIMAL, 9.6. JgmMma 3sby-
babdggdmmdsb. b IgmEon Immbmgbs, Ladmm-
936™ @> bodgredbgrzgmm goreyogegdobash
a0bbbgoggdom, sMss dodsmmmmao 6s30bMn bosm-
J08gd@mmm  Ladydomb  dgbEmmgdabzgb. ogo
MBOM gGoe ods@gdomn LabgmdgOmmgdm
359 gdmadosb godmdabsmgmol. ogn Lods-
Bomgdhogor mYj0Rdgens o 9j3gdrgde-
96s L3gnomy® (396M3sbnsdn 30-6mnsb) bob-
0b3mmmdol 3o00b."92 LBmEM g bobwsbImmm-
30l goDMEom 300030 gmIomgmdl, 53 badsm-

192 BGH, Urteil vom 26. Oktober 2006 - VII ZR 133/04 - NJW
2007, 365, juris Rn. 17.

090350 53Me)300gdgmo dgmEen dmobm-
3600 305480 3mmo 360d3bgmmds.

o3(39, dbgmo gmMswn 3sbmbobdagdmmdals
Babodnmmdes, ®mA bs Mmoo dg(3em3nl momde-
by 396356M@9d0L 303930l 3omEadMmgds oM Jo-
&9d&mM0b 8ogm Bs3obEn BBl 3omgde-
93960056 g5dmInbomgmdl. sbgma bEMbgzal
35mq0Mm9dgdn FoMom 53m(306930L 3dmbg s6-
408 9d@™MML 593L 0dals godm(s, HmA ob ggomgds
boggdmdolb @bsgmmmdadg bEMbis s 893339~
ool 3bofmdo amds boggdmdal abemmgdal dg-
3009a5(3, 999mB3gdabol o bLeddgbgdemm 6 3emals
sm8mgbzmabal (3. Dgdma V. 2. b)).
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mgd0b dgdmamdn DMES LOZIMINEM SMOM nym, MoEasb 3MbINGgbE Mmoo dobomo 1339 LMo
0ym a534Mamn, bmmm ,35645633960L” Lobomdm dmdomdms dobo Bamdmgdol drgatdg. dgbodsda-
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3Mb63M96& 0L RodmImEgdals batig dg.
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00 BOORGEI0 .oueeiiieiiicie e

l. 3gbsgsema: bgemddmzsbgema 3nMab BEAMbgal
dm33mgds — bodmaswmgdab Imabmzbgdab
adymagdoo 336bmM(309mgds

LL L3MESDdMbAL” aMgd@mAL LL , 30308 0m-
3099mo@mMab” Bobssmdmga Mo@ogsmyma bo-
30%900b go050a80bsa56 (3500 ImENL, LomBgmals
sdgfnl Rsmgmom) magolb dg30390s dgbademms
Roomgmmes Lydmgsmgdalb dndsmm bEMbzab go-
@ed9rgdeb @ME3Izer, Mo addmabigzrs
3oL 3obybobggdol, Mmam(s dygsmme bobmgo-
©mgdab, obg dobo sqombyMgdobs ©s Lbgs 30g-
o@mMgdol bobsdy.

Lodgbomdgm Labmgsmgdol bgmddmzebgmao
30M0bomgal, Mm3gmbay bgmor ©3yMas Lobmgo-
©mgdol dommgal bowsgggdo o ymzggmeeoy-
o 1bgzb 93 3m33mgdbyH PAHNNgMNHMISLmSL
05393306900 adMagn 360d369mmazsbn oy

T bobg Ne ob- 319-302-2017; Ne 51-18-884-20116; Ne sb-
225-214-2017; Ne o5b-1158-1104-2014; Noos-457-436-
2015; Lagbyg Ne s5-522-496-2013; KIDIem0, ©0MgdGmO-
09 3obggbabdgagdmmds 3MgaB ™A ol Babadyg sbaemo be-

1360336gmm  go0056y39@0mgdol domgds, 3om-
9O Id0mn 3OHmaMads @s YMzaero (39mggImo
939300 L3gboGn 53MIbNMOZ50 S G SMYYH©
a56gMomo 396 0g6gds. 3308mIs(s, bgmddmge-
by 30Mb, 3obmboo o LobodLoba@mm bymdgs-
G9egdoo 3obgMomn jmbyMydgme Forrgdy-
mgd980b omds, g30bMgds sbgsg 9. b. goyzne-
o 8m30@3m63601, Mmdmgdos 0ymyPs geom-
amgdobs s BONB30L mzgamamdgdac.
BObgal dmgamgmdgdn bomdmowagbgb Lobg-
m3dm3zo6gmm 3M0b(30353L, 3ol BogM Lodmgsm-
900b 3o 35L056 s 3o3doMgdmma gosbyzg@o-
m9d950L B0 gdabsb. bodstoggmmda bymaddmge-
bgmo 3oMab bEYMbgol dmzgamamdsl sMgammo-
90L dgbomdgms dgbobgd 3obmbol 50-g dbemo.
53 dqbmal 30Mggma baboemon, 52 | Iqbmmcsb gm-
5, bLdbmgomgdolb 5d@ngmdol 03 bgMmgddo,

La8oFom 3Mod@n3ob goemgdam badsGmmgdcngo o-
dmbomgs, doMmormmo 30bbglb badsmmmoal 80d8mbamgs VI
(2017), 15-g 05 8m3mg36m a339Mw@gdo ©s 0 Jomomgd«-

o oG gfod M.
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Lowa(s 396 00MbgdgdL Babsbbam dysmaw gobbed-
@3™geo J3930b dmegmysn, babymddmgabyem
360b(303500 0ygbgdlL g. b. Business Judgment
Rule-b2, ,bs3965689m asbbgol BgLL”". od(ss,
830bmb, 3MbgdmMdL 3M0@ gMmamdgdo s gobbdmgs-
©q09mo babgmgdol 399 asgmnsbgdmm 3mbL-
&gms(30960, MHmIgmos 3933gmdomag 3mb3mgd)-
409 ,b039656M3gm go6Lbgol babob” sdLEGMSE-
o0 dmbsdymmds.

Lbgs doMombBgbfmnggddo, dogsmomar, ggMde-
69emdo, dgbadmadgmos gMmdebgmabagsb gsdng-
byma© 0gmb omganmomgdama dGbgol goem-
©q099mgdgdn badgbsmdgm Lodmasmgdal gmE-
dobs dobgogom, omdgs LogMom Mgammodm-
o doMmzo ©d 3Mbo 0 bEMas: bymaddmge-
by 30mb/@oMgd@memb g3omagds ,0bOMBML be-
Bmgdmgdol LofMggdmolb aobMEsdy s do(30-
@b 8oL 930056 B0sbn™, (3, 30639 Hogdo,
a99obbImdl Lodmasmgdal Jmbgdal dgbomhyy-
69dobo o gobMmobg BMY63sL. gb 3omgdymy-
35 93emgdmog y3gms gm@Iob Lodmasmgdsdo
dmo(303L 3obo LadoMmmmgdfngn dmmbmzbgdal

OO 5 989J@00b gobbmm(3ogmgdsl, dom
dmeob, bobsdsomm bgboom.

Il. ©oMgd@m@o§0l 33mEgdnmgds a3z
LsdmgdEMgdal Jmbgds

LL ,3MESBMbAL” Fgdmbggzeda Logdg gbgdm-
o bosgiom bodmaomgdsl. basdiom Labmge-
©mgdal oM gdEmMMs@n 3omEgdmmos 0dMYbmL
dgbady 3ofmms B0bsdg Lobmgsmgdol dmmbmg-
6930l EGmyem asbbmE(30gmgdodg.t 8ol gobbe-
JnoMgdom ggomgds, 53 dmmbmgbgdol @Mmy)-

mo© Boygbgds o doma babosbdymow 4(3gz0be-
030l yggms dgbadmm bg@boo bgmoals dgdems.®

2 ob. bybg Ne sb-1307-1245-2014.

3 Grigoleit/Grigoleit/Tomasic, AktG, 2. Aufl. 2020, § 93 Rn.
8; BGHZ 21, 357.

4 OLG Koblenz NJW-RR 2000, 484; Fleischer in Fleischer
(Hrsg.), Handbuch Vorstandsrecht, Minchen 2006, § 7
Rn. 69; BeckOGK/Fleischer, AktG, 1.1.2023, § 93 Rn.
116.

5 BGH WM 1982, 582; OLG Koblenz NJW-RR 2000, 484;
KG GmbHR 1959, 257; Fleischer, Handbuch
Vorstandsrecht (vg93mo L. 4), § 7 Rn. 69.
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6 BGH WM 1982, 582; OLG Koblenz NJW-RR 2000, 484;
KG GmbHR 1959, 257; Fleischer, Handbuch
Vorstandsrecht (53mo L. 4), § 7 Rn. 69.

7 OLG Koblenz NJW-RR 2000, 484; Fleischer, Handbuch
Vorstandsrecht (%g3mo» L. 4), § 7 Rn. 69;
BeckOGK/Fleischer, 1.1.2023, AktG § 93 Rn. 116.

8 OLG Koblenz NJW-RR 2000, 484; Fleischer, Handbuch
Vorstandsrecht (%g8mo L. 4), § 7 Rn. 69;
BeckOGK/Fleischer, AktG, 1.1.2023, § 93 Rn. 116.

9 BeckOGK/Fleischer, AktG, 1.1.2023, § 93 Rn. 116.
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18 Baumbach/Hueck/Fastrich, GmbHG, 19. Aufl. 2010, § 30
Rn. 34; Gehrlein/Born/Simon/Kuntz, GmbHG, 3. Aufl.
2017, § 30 Rn. 50.
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9 MUKoBGBY/F. Schéfer, 9. Aufl. 2023, BGB § 665 Rn. 30.
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20 MUKoBGBY/F. Schéfer, 9. Aufl. 2023, BGB § 665 Rn. 12.

21 MUKoBGBY/F. Schéfer, 9. Aufl. 2023, BGB § 665 Rn. 13;
BGH NJW 2008, 1309.

22 BGH NJW 1979, 1879.

23 MUKoBGBI/F. Schéfer, 9. Aufl. 2023, BGB § 665 Rn. 13.

24 MUKoBGBY/F. Schéfer, 9. Aufl. 2023, BGB § 665 Rn. 12.

25 MUKoBGB/Busche, 9. Aufl. 2021, BGB § 145 Rn. 73 ff.

26 Weber, Der Optionsvertrag, JuS 1990, 25f1;
MUKoBGB/Busche, 9. Aufl. 2021, BGB § 145 Rn. 74;
BGH NJW 2006, 2843 Rn. 20; BGH BB 1962, 1303.

bogmomgdedn asms(39dnbs o9y, 3badyg 3o by go-
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amomgdamo ogm bl ,393080m 393 mme@mmbs”
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27 MUKoBGB/Busche, 9. Aufl. 2021, BGB § 145 Rn. 75;
BGH BB 1962, 1303; BGH NJW 1987, 1069; BGH NJW-
RR 1987, 1228.

28 MUKoBGB/Busche, 9. Aufl. 2021, BGB § 145 Rn. 76;
BGH BB 1962, 1303.

29 MUKoBGB/Busche, 9. Aufl. 2021, BGB § 145 Rn. 75.

30 Georgiades, Optionsvertrag und Optionsrecht, FS-Larenz
1973, 429.
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31 Georgiades, Optionsvertrag und Optionsrecht (%g8mo
L. 30), 429.
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32 MUKoBGB/Busche, 9. Aufl. 2021, BGB § 145 Rn. 75.
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33 BGH WM 1982, 582; OLG Koblenz NJW-RR 2000, 484;
KG GmbHR 1959, 257; Fleischer, Handbuch
Vorstandsrecht (999mo bg. 4), § 7 Rn. 69.

34 BGH WM 1982, 582; OLG Koblenz NJW-RR 2000, 484;
KG GmbHR 1959, 257; Fleischer, Handbuch
Vorstandsrecht (999mo bg. 4), § 7 Rn. 69.
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— BGH NJW 2005, 2451; Schépfiin, Der nichtrechtsfahige
Verein, Koln 2002, 397 ff.; MiKoBGB/Leuschner, 9. Aufl.
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385, 35gMad ab sfMosmbgdomns (sMdoMbgdo-
05 33mEgdYmgdol oMm3q3d ob ©adastn
B0obo 33069 dmznmmdabes); 3. sbabmoym®gdals
3mmbmszbol gog@mdMngn Babodnmmdgda dgbmyy-
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53900, Moasb, dogsmoma, 3Gabzndsmals db-
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3ol 0mbndbyyemal mgmgds o6 o43L; dgbgga(zne-
0l gongmanbomgdmmds (onog3mmds); domo-
mo© bymdgzMmagdsdo s@bgdymn ©smdds, Mm-
39er0(3 39603399 39Hg3mdgddn bl g-
bgx30(3060L YRmMgdsl 3oMsbGnbogsb dmambm-
3mb go@obs.

LobodsGmmmm 5@bndbogl, HmI Lodsbim gome-
6&00b bodyscg s 989G NOMIS bamb YBymdL
abgmo 3o60g98930L gL, HmIgma(s 396 dg-
©a90mMEs, MHmI oM — a35Msb@Gol Laboo d5630b
D@00 gMmdsdo dmbsbomgmds, o dgbedg 3o-

0ol 3omEgdmmgdal ggMmzeb dgbEmmmgdody

35m©9dmmgdolb smgdabes s 3nbo dgbagqdmagdols
353mygbgdolb goMgdg Lodsbzm aofob@ ool dmbe-

390m0b BobsbbyyM s 3doymaznmgdsda godmo-
bo@9ds. LbmEMgo 530@™3d, Lodob 3m gofMobBnnwab
35dmIabofg  dmmbmgbol  o3dsymegamgdsdo
LobodsGmmmb ndgzata Rofgas, Gmdgemag d969-
B0300600bm30L 0bbol goobrslb 3smm33939mo
MHMO0 35055350900, 1bos 0gmb ndzosmo o
Logddmbazmabm dgdmbgggs bmgswo Bgbowsb.
0Bgbogbo LabodoMommb 3Mog@ogzom, 3odmbs -
mobl boMdmoaqbl: 1. sMedsmmmdmngdn dm-
obmgbs; 2. xmgdol dmemE@on asdmygbgdol
dgmgasm bBomoagbomn msebbol sbsdmaymgdal
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mo30b 3603, EgM3nba ,oMsdsMombdmBngcn
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dog® dmmbmgbol gobbmm(sngmgdol o3GMdemgs
353508030905 yzgms abgom bLagdgdo, bowas (s 3Go-
b(3030mb LML, dgoymzbmb dg6gxnz0emal s 3-
doymazomgds o dgbedadobew, gomab@ab Mgay-
Lyemo mobmgbol s 3dsymeynemagds daob dndsmon.

Lodobgm aoMmob@oody MbMYbggmymazal m-
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o) 5MLgdmdL 9@ 30(3909mgds, Mmd dgbgazn(sns-
0L dmobmgbs s@sdsmmnmbdmBogMos 56 Ygmyg-
30b dmBm@ o godmygbgdal dggans. bobodsto-
mm 3Mad@n3ob dobgrgom, sbgmo dg8mbizgzgdals
ML Lodobgm aomMob@ngdol dodomm as3M(39-
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mgdgmo s dmddgon 3Mnb(3030, ,xgM aomsnbo-
9, d980a nwszg” (first demand principle: Pay
now, argue later) — o6 3mg3qgdb.

Mbgbsgbo Lobodsmmm dommomgdl, Gm3 a9-
35690 3054 @030L Mmobsbdo, dbaszbo combal-
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o bdomgmos, ®m3 d9bgx030oMal dmmbmgbsls
35M56@80b 30domm LogMomme 56 g3o5Rbos Loggyd-
39m0. 35g5mM0md, 35MabE0bogsb gomsboals dm-
obmzgbolb s3@domgs dabomgdo 0gbgds Logdgdo,
bowass 8830390 gd980086 (3bowsw Rsbl, HmI
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mgd0b bagmdgmom 69bgx30(3006M0L IbGOESL (30-
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ob/@s dmfmmEom godmygbgdals 3@ 3o39d0l E306M-
@0, b6Sb 3M goMbE 0L 3obsmmgdal v3Mdomgals
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ygbgd0l Immbmgbobol gsbd(3bogdmal dbotg-
bgo, MmMIgmdsz domamo LG bosMEom, 33530~
ME ©5 SMOMMObMM3bse, dgbs@yszabo 3@ 3o3g-
dmagdgdom bs @osEabEGMmL dmmbmgbals
060doMmnmbmBngMgds 96 8gbgnn3096ol dogH
dmobmgbol Bmgdol dmMmEon godmygbgds,
o3 3mbomhgmgl of Bommoangbos. dm3934m
dgdmnbgggedn, Lodobzm goMabGoal msbbals 39bg-
B0(305M0b00m30L 3sobeol s3Mdomgs o ¢ 3o3-
doM@gds LasMmdoGMogm FmbaMAgmal dmmbmg-
bl o 396 YOOYb39mymanlb dmdsgamdn, oyb-
3(3 30b bobofmggdemme omgdnmo assbyzg@on-
mgdol sebmnmagdsb.

LobodoMmormmad ©ssb 3306y, MMA Mbws s 3doym-
gomgdmmoym dm3abygbol bohogsfo s gosydds
boadgmazom Lobsdsmmmmb gs6Rnbgdgda, bmemm
sbomo gs0056y39@0mgdom oM ©s3deymeorms
dmbamhgmol g4o6(3bowgds LaMhgmalb Y dMYbgg-
mymgob mmbobdogdal g0dmygbgdal dgbobgd.

b0bm g memsgs



3985600 gdsmmagbo ggogmsma@ma bobodsmoem, 31.06.1976 - Il ZR 133/74 = NJW 1977, 35

> 3-2/2024

dmgsmabsmngalb 3mbognab sbsgadboMgdmsw
3300b ©5603360L >q30mgdemmds Labgemdgs-
F9dm 3ormegdyemgdolb 3ggbAgmydermdal
353m b0560b 365dmonMgdalb Immbmzbsdwyg

AmEgbsi Imgamg bgmdgzMmamgdalb dgb-
Amgdsdg Babsbbsm qamb s3bogdL sMabs 3-
ds@abo 3500b Im@ngzom, 36GgEo@m@3s> 9bos
©316036mb 3oL 33005 — PHMYm JgbAnmgdsl-
056 ©3353306M9300 Ladmmmen 3mdazoab o-
LagngdboMgdmaee — s Ibmmme 330l Jg3ga
dgdmans bgmdg36mgdaesb 33bgms o Igb-
Amgdab by33ma© B0sbab 365dmanMmgds.

(538mMab Lobgmddmzsbgemm Babssgds)

39Mdsbools mdomemgbo gggmsmamo bobsds-
morenm, 31.06.1976 - Il ZR 133/74 = NJW 1977,
35

1967 Bemob bggEgddgmMdo dmbamhgmagd, Gmag-
mbo(z 3m3abybgbmab dobsdwy (3 o 393806 gdw@s bo-
bag®dmogo Logdnsbo MB@magHmmds, 3obgsgdom
30bmEgdol momdady o@gdama Babynmdal
bgmdg3mmagdoo dgyy33g0s dob 1967-68 Bemg-
30b bgDMBobm3z0L 4 oemambo yzogomol Jmmasbo.
dm3obyybgd sMogMombgm o(36mds dmbamhgmal,
M3 0go 396 dgdmagdos mmbo domomba Jmmbals
omJdnm gowsdn dobmogdsl. donbgoszsm dm-
LomRgemol ogabgdmmo dmmbmgbabs @Mmyeo
30bmEgdol dgbobgd, dm3sbabad (3omIbEmnge
30056y308 d0bsbmwgdgmo 3GmndEob mwog-
bmdab ,39339(30" ©d Bom0sbmdsdn Jbmenme 600
000 Jmomobo gowsb(zs. Imbamhgmyg nmbmgos bo-
obal 565b@oy@gdol dm3sbmbal Bog& bgmdgs-
Aemgdol 30mmdgdol dgnbEmmgdmmdal godm.
306390 0bbBob(300b LobadsMmmmmbogsb goblb-
3939000, dgmMg 0bb@obz00b LobodsMmormmad bo-
MRgmo 0 3moa0m, Hmam@z onbadaymgdgmo.

3m3999e dgdombggsedo dggos 0bLEGSbznal
LobodsGmmemad daoRbos, Bm3 abg-ob [dggmo Mg-
4(300b] 326-5 396MogMogol sbsmmgnom, Gm-
©qbsz 8mzamyg babsbbom (3gbMvmgdal gowal

50am35307) oMb o3bogdlL, gomEgdmmgdals
OMMms© dgbEmmgdsdy, sMabszdsmobo gowal

a0dm, 3M9008mMmMIs brs dob3gl ol gows ndals
obaggnjbomgdmo, dgobmmmgdlb oy oMo EMm-
Do 5 Mbes dommammb, Gmd 83 [3mDa(z0nb
sbaggngbomgdmo do3gdnmo] gool s538mByMm-
300 dgdmgg dma doomgdlb dgbEmmgdsb.

3990mbobnbngMgdals 360b3030lb (Treu und
Glauben) dgbsdsdabae, MmEaLa(y 3mgamy aomas-
FGom 9o@b o3b500gdL 3omEgdnmagdol MMM
dgbErnmgdadg, 3Ggo@mEL Mbos 3mbrogl dg-
bodmgdmmds, bbgs 3069dmeb owgdayma (,Rs3-
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Lo gmmamn ab@gmgbo, M3 sbg39 Imzamob 0b@g-
Mqbgdbo  gdLabymgds  (BGH NJW 1976,
326=WM 1976, 75). dgmtg 3bng, o¢) dmgzamgl
of m7g308L Ladmmmm oMo JgbMyymgdady,
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(3000b] 326-5 3oMoa3Mog30l dgbodadobom 3ol @o-
@35, 399(30mgdgemo 0gm, g36s 0d d93mbzgz0be,
o 3Am3sbyybyg (30mboboe s badmmmme gobs(s-
bogdes oMb mmbo domomba ygogomoal Jmon-
Bob bobgmdg 3B mmgdm 300030 obmeEgdsdy o
dobo bbgoggomon ombdynbgdals bgdabdngMn d(3-
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b5 6oMIMAbgdmms.

BgEgMsmmo Mdsmmagbo babsdstomemmb do-
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0b60dbgemo go@al ©obndgbs, Mowasb dm3sbybgd
SM0gMHMbgm 3565365, HM3 dob o dggdem dg-
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dgmo 35mEgdmgdal gomamgda, 564, gobocsbo-
@5 ,bodmemm Lodygs” gomEydamgdol sdgzo6
dgbErmmgdodg s 6350b3ngHn ool ©ocdds
13d9gam BmMIsmmds 0dbgdmes. 3batrggdl dm-
0L 30dmBgMs 83 ol 3360l god8m@ebals dgbodmg-
Ml o6 admgmes, Mol godms 56 3s3moto(s-
bgds, Gm3, oy ImbomAgmyg EMHMYma© dommo-
93> LB 839M30 IRy byerdysHamy-
d0b dgbemagdol 3o@odg o v3ogMMYYma© Jo-
L3980 3505L Ladmemm 3mbo(300L abogngLbo-
90mo — 530M5d0d 9] oMs o3 3osdn dgbmyy-
madsb — dm3sbmby eOHMma© aobsbmm(30gmagd-
5 bozobm gomegdnmgdsol. dmbamhgmy sbg o6
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