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&omagdgdo, Hmam@oes 36Mgdgdal Imbgggs b
3000000930b YRmgdol 3obbmM(309mgds, 3oMowo
3obybobdg gdmmdalb Lagndzmowe sMab Jigmmo.
39656M38gms 3qbabgd 306mbob 124-9 Inbmol 39-2
©> dgdamdn  3¢b]&qdo
039mEqoMmgdlL, dgobEnmmb 3oMGbomGms go-

bgmddmgebgmmdsl

3by39@nmgdgdo; dgbodoedabow, 3sM@bomEms
sd@onen Rofagzs LEBIMIML Bofmmgsdn 3obmbom
560l bgdsoMoyymo:

dgbemo 124 - Jgdbemneamo 3sbnbobdgzgd-
mmdab bodmaswmgdalb 3dsAnggmmdab m@-
356m

2. bgm3ddmgabgmo oMo gomogdmmos bgm-
3dmgobgmmdomn s  BaMImowggbmmdomo

MBmgds3mbomgdgdals
3oMmBbomMmms  go6y3980mgdsl  sg3m@ho-

mmb.
3. bgmddmgebgmo oMo @mgdsdmbomoas

3006y3980mgds donmmb yzgms 03 bsgombdg,
Mm3gma(3, 3obmbal o6 Bgbrgdol mebsoblsw, o6

a0bbmM(309mgdabsls

396939036935 3oMGbomMms 56 Ladgmgamyyy-
gm Lodgmb 3m339@gb300L. sdsbmsbsgy, Lo-
gfhom 360905 YRmgdsdmbomos 53 3obmbals
195-9 dqbmal 89-3 39bJB 00 gomzgamabbabg-
demo 3@mogmgbmdoo doommb gomsebyzg@o-
mgds bgd0b3ogH bszombdg

33 xymgmoa, 0b.: gogedgomal gmgmo, 3068568 gdgdo be-
JoGonggmmb 306mbdy ,dgbamdgms dgbobgd®, mdaemaba,

2022, 3qb. 124, a3. 196(,Losgdiom Labdmgomgdobasb
aobbbgaggdam (ob. 203-9 Igbemal 39-2 39648)0), 3o638)bo-
m693b gumgds odzm, bLabomImb bgmddmgabymmdal be-
300bg800b s 39330Mgdam bs 3ommgdnmm domomgdg-
30 80b(396 omgd@m@b. ).
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LobodoMormm o3 mgan@odsznsl Mamgdgem-
ymxb o oMo 3sbybobdggdmmdsl 3omEGbom-

&0l Rggnmgdmog 43939L ¢3939069dL. 306 8)bo-
mEms 335Mmzgmmdoon 3m33g@gb(30s 39bsM3g-
»d dgbobgd 3obmbols dggm Ggosgznsdaz oym

a5m35mabbabgdayma:

d3zgmo Mges]30ob 47-9 3gbma - bLabdmgo-
©m330b JoMogs

1. LoBoMIML 3o EbomEgdn 3dsGrmnggmm-
3000 Bgds3dmbomgdol sbmM(309mgdqb 3o6M-
&bomGms LagMom 3Mgdob dgdzgmdoom, oy
Bgbgdom bbgs Mad o6 oMal oagboemn.”

5 dmmb, bgmdg3@mmgdal 3bstob dg-2 bo-
BgbyMob Fdmdgmo 3m33sbools @M3nbsbGo 3oM-
&bomMol doMown 3obmbobdggdemmdal ooag-
bom, LobadsMmormm Lad-boggbnEnsb goddme 3o-
bybabdggdmmdal sbgbgdl g.0. oMo 3obabab-
d390mmdsl Lado gmEM3mGs3ogmo bLogsmgzgmal
a53mom. gb 4oMgdmgds asbbommm asowsbyszgdo-
mgdsb LEMm Mbogndo og(393L. Modgbowa(s
B396mgal (36mdamas, JgmEg aosbyszg@nmgds,
Mm3gmog ¢9390L 3basgb 3obybabdggdmmdal
oMo dbmmme bodsMomggmmdo, o6edgw, dbmas-
mom 3oL odoma(z o6 dmadgdbads.

c) bLobgendgzmaemgdm  3obagbolbdggdmmdol
do569 gogommmyds. batomdal bgmdgzcmmgdo-
b g53m3enbamyg babgmdg3Enmgdm 3omEgdy-
mgdgdo 3Mbgdmdos d9333900bs s Imbofmogl
dm@ab. 63 odogyco 3oMgdo o oMg bbgs Im-
3obmbggdo 88 bgmdgzMmagdol dbofmggdo o6
56056. doybgosgom 5dabs, babadsMommad godbo-
306 30698Lo(3  o030LEMS  Labgmdg3Mmmadm
dmmbmgbgdol dgbemmgds, oyd(ze, LoObmMb-
300q0mm bogmdzgmob gofmgdyg. badmdomadm gm-
©3qqLob 8-9 dnbemals 3g-3 bsboema, 115-5, 199-g,
316-g, 317-9, 352-3, 361-g, 394-9, 405-9, 408-g,
411-q, 412-9, 629-9, 630-9, 642-9, 643-9, 976-9
Imbemgdn3* dGogom Lbgowabbgs Lazombl gbgds -
39mEgdnmgdomn  YHM0gHmdgdal BoMdmadm-
d000b Loggmdzmm gsdnEMmgdsdeg - o)d(3e

34 »daabob Logomogm Lobsdamommb gowsbyzg@omyds-
do LobsdaMmommb dogM godmygbgdnmo Ladsmomgdmo-
30 boggndgmgdal Rsdmbomgama.

M3 ghma domgsbo doMGbomGms 3oMow 3obyy-
bobL3agommdal, Labmasmgdal gomgdabamgals,
o6 0mgdomnbbobgdl. 3mMm3mEszommo bogsmag-
mob aMm3q30L aoMs, bgmdgmnmgdol gom-
amgdb aoMgo 3oMown 3sbybolda gdmmdabomgal,
3930090 0d69dmEs 396mboo gomgamalbbo-
bgdmo 3sbyybolidg gdmmdal benMds vb owa gbo-
mo gmod&mo dgdemagbmmds (3sgomoma,
Lodmdomadm 3megdbob 992-9 3bema 998-9 Jnb-
36 gMmmdmomdadn). 563 gfmoa domgasba, o3
dg3mbzgzedn, o6 5MLYIMOS. 5333565, adsb-
Y39@0mgds 9o bgmol dmbdoom o1ddgdlb go-
dox3bolL oyMooyem 3oMbs s dob 3omEbom-
90L dmEMob s Godoga® 30Mgdlb ©30LEMYLL
3MA3mEs 3099 3omadlb. gb 30 bgdem sMmzg3L
dgvmmenmo  3obybalbdggdmmdol  3nb(3030,
mdmol gho-ghomo ndmseggbo s3mzebsz ob-
39L@0(30980L Bobomabgdss.

35bybobdg gdmmdnlb sd330MgdMmo 3Mma-
6530000 - ,3MbGMmn + dmMmEBow 3odmygbgds”
- 3500563935 ©s dobo dbmeme Lsbsmdmdn Bo-
mmdM030 Imbobomgmdoom Rsbs(33tmgds 3dndy bo-
oM gdMng 3o 3393mmdal BoMm3mImdL. 0b-
39L@™MMgd0 o
Mbos gmmEbgb, Mm3 0bobo 3oMoEowm 539096 3o-

Lobo@AML  bymddmgebgmgdo

bbb LobsMmIML 3o EdMmgdgddy, dobgosgs
080bs, MM3 3obmboo @oEagbom MEmgdgdbs ©s
dmzomgmdgdl sbmM(309mgdgb. aowobyzg@omg-
do abogbamos, s@Mbgdomem godbMoomn doMawon
3obmbabdg gdmmdol Mabzol dgbobgd, 3om@bom-
960bmgal, Gmdmgdag od@oyMow doMmazgb
0530500 LabmgaMgdsl. o6 5g3b 360d3bgemmds
M3 dom J3ggdsdn dmEBymgdalb 56 56 3g9mne-
LobNbogMgdal (30690 33omag o6 RsbL. 3me-
3mMs30mmo bogamgzgmolb ommggzol wmd@mo-
Bobogsb 8dggoMa gowabgggs 333909Mo0 9babssc-
3gagds 3obmbaldggdemmdol dgdmmmaal Lo ge-
bmb3gdmm dobbgdb.
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3onb domemobgo / gommgo xammgemo

dg@sgdnomn bodsGomal gambscrn 2/2026

VI. 39%33935 > 3mb3zgbz0ym-
LadsmamgdMagn sb3gdEgdn

Logomodm Lobods@mmmlb  aoobyzg@amgds
o bosdgmogom ©s Losgsbaom Lobsdsmomemmg-
b0l adosbEnMgdgma aobohgbgdo, Hmamt(s
LodoMomgdMngo, by dgommEmemmaonMo ;mgom-
LodMaboo, 360d369mm356 Bo3mmzebgdqdl dgo-
(393L. 3Om3gbmomyGn mzombsdMabomss 3o,
35056y3980mgds 39M 53d04mpamgdl 0d dmo-
bm3zbgdl, MHmMImgdbss, bodsmmgdmogn Laobgem-
3boggmb 306Mmdgddn, LobodosMommlb aosbygg-
&omads Mbes 39qLadadgdmuab.

Logotmggmmb badmdomsgm badmmigbm jm-
©79qLob 249-9 qbmol 3oMggmo baBomalb msebab-
300, 35056y39@0mgdol ImEng9d0b gowdm39ds
Lobodammnmmb aosbyzg@nmgdalb Logommgdy-
mm dgdsaqbgmo babomos, bmemm 88539 d¢b-
mob 3g-4 bobomol dnbgogom, ¢bos dngmommb
bodoMonmgdmngn dgiobgds s Ladstmomal bem-
3960, MHMImgdbss bobodsMomm Eogytobm. jo-
bmb3dn 30MEadnM o6 oMnb bocmdsedn, gb Medwyg-
bo @y@omMan bos Imbrgl; omdzs 36nd-
369mm356 omomgdsb ndemggzs bosgabaom Baom-
dmgdab dgbobgd @gdnmgdgda (bodmgomsgm bod-
“m39bm 3megdbob 391-9 s d93am3dn Iybeg-
30), g56bosgmotgdoo 394-q dnbemal 9" s ,9.1°
sm@gMbsBnggdo: doo dabgogom, go9]dgdol 56-
Loy &yo Laggdggmos dgdmbggzs, Mmegbacs

35006y3980mgds Lo3doMoboe @obodnmgdamo
o6 560l (om@). 9) 96 0dabo sMLEYYmS, HmI

dgdmb3dgds  dgyydmygdgmos
(5. 9.1). 3mboGoyFow Mm3 Asdmzgaysmndmom,
35006y3980magds  bogdaMmoboe o goboggdow
MBS 0ymb sbodymgdmmo s Mbos ndmgmuogl
LodofmmgdMngn 3mb@Mmmenl dgbodmgdmmdal.
dm398m dgdmbggzedn gb sd3oMem oM oMb
sbg: gMmosbo aofMoagdol abbGoGy@o oM oMal
33o30m@ bomdmeagboema - dobo gof@mdmngo

LodsfmmagdMngn

dg3o@agbmmdoms s LodsMommgdfng dggag-

dom; a500569y39@&0mgdgdlb s3mos dgomeyHam
aodamomo byydbydzns s LadsMmmol dotog-

35 Grabenwarter/Pabel, EMRK/ GG
Konkordanzkommentar, 3. Aufl., 2022, Band 1, Kap. 14,
S. 827f, Rdn. 102.ff.
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o dobo@aggds. o9gd(3o, gb 1 3ebabzbgmo dg-
mdmygdgemog 3o 0gbgdms; Labsdsmmmmb dogm
dmbdmdomo abbGoG @0 - ghmasba gofnggds -
LogPome o6 0035mabBabgdl LadsMomgdmog
d909390L, Mm3gmob Logydgmasg dob Lobo-
dotoemm 0ygbgdl. Ladmmmme LMYmosw d¢b-
mgobns, Mol ogyMmbm Labsdsmomemm Im3sbyy-
bgmomgol 3obyybolda gdmmdol @s3obMmgdabal.

03039 00gdob beemos@mmaoa gomgdnmgdal
Logombdys. ofoi aouM33g3gmos, Ly®mb Labe-
doonemb bmmo@s@nmo gomogdamgdob bybg-
doo  dggabol  3obmbobdggdmmds,  Mmdgmacs
LbgoazomMaE oM 5MbgdmdL, oy ol doab(y Lbgs 3o-
Lybobdggdmmdal Lagmdzmgdlb anmabbdmdl.

3333000, 3orabyzg@oegsol  3Modoggme
3bam0babol 04dbgds LobodsMommb dogH bs joo-
bobodo vg3g0Mmo ©sdm3nEgdymagdol, mgoom-
693mdab dmsadgdnmgds. aomsbyzg@omgdals ba-
dm@0go30m bsBoemn g9 o33symaomagdl bodsm-
0 gdmngn babgmdbogmb LBEGobEsMEgdL swsdo-
obol  gmgdoms gzdm3mmo  3mbzgbzoal 6.1
Inbal dgbodsdobsw. 53 bmMol Bnbgogno, ao-
Loggdo aboednmgds asbbsgymommgdom o znemg-
dgemos 35306, MmEgbsa brgds bmmdal 33og30m
&94bG0bogob gomsbggse.®® ngozg mbos cmggzsl
08 dgdmbgg30bg(3, BmEgbss, MmamE(s o, beoe-
300056 56 LodsGnmgdMngn 0bLEG 0BG nw@sb Bat-
dmndggds abgon Lodsmomygdfngn dgmagagdo,
m3madbsg 0go LagMome o6 0mgomabBabgdl.
Lobodommnmmb gosebyzg@amgds 3 3G0b(3039d-
Loz og93L.

a50006y3980mgds  3OMdmgdnmos o> 0do-
&m3, B3 ol Imbomhgmgms Immbmgbgdl wom-
ymxb ob 03359mpomgdl. dobo dmogomo bsgmo
abos Mm3d bgmdgzMymagdol dbatyg LobsGIML
3oMEbomE5dL o 85Ldn sMe30MEadnm Rstrormm
30b03n6 3069dL Lodsmmmgdmngn Laggmdgmal
350939 530L6MgL oMo 3sLYYbobIggdemmdsl.
030 dofb gobMol 3mM3mMsommo bogsmazgmal
oMm3930L ©MJEM0bob sGLL s Jdbol Ladnd
3619(39096@L  3omBbomEMms 3oMowo  3abmbab-
3390mmdabogob.
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35056y3980mgdol  ©obsdymgdal  sbsmaba
oh39690L, B3 godgmemn 3sbybobdggdmmdals Bo-
bodnMmdgdo oM sMLgdmAL. dmMm@ow godmygby-
do, BHmamM s 030 3g(36096935bs s Nbgbogba be-
bodaMormm 3Mad@ngodns hodmysmadgdmmo, o6
©o3LENMgdYms. Lobsdsmnmmbmgal Bomogg-
bomo 38 30(3900mgdgd0, 354L0dyd, Mmozo Lodm-
a50mgd0b 3096 Labgmdg3Ommgdm sMm39390L
dggbgdmes s oMs dabo oM@ BomMgdals o6 89-2
bogggbyMol ddmdgemn 3m33sbool oM bomEmms

05 3gmambobrobog®  J(3935L.  LobodoGmemmd

dm3abybggoo bmmopsGmmmo os35mMEgdsms,
o330 3obyboldagommds  ,bogamggmal
oMM3935D9" 30 96 ongdbgdns, sMo3ge botm-
mdob bgmdg3emgdoesb gsdmdmabstg gom-

©g09mgdgd0lb dgmbEnmgdmmdady. o3 Logyyd-
3960050, 35MGbomGms 3nMowo 3sbyyboldgqd-

mmdob 308myzebom, LobodsMomm wammgdgm-
ymazb 839530m 3030536506 LobsIMBLS s ol 3oM-
&bom@gdL dmMol, gbnbosmdogagds Jomomym bo-
domnomdo hodmysmodgdam asdgmmao 3sbyybob-

d390mmdal 3M0dgmandgol, aby MHm3 sdal obe-
dmgoabo(g o g3megodmdL.

00 gmbdy, d4bgdMogns, agds
MREgdsms 93Mm3¢mo 3mbggbznal 6(1)-g d¢b-
mob LodmMIoo gowsobyzg@amgdal dggobgdal be-
3oobo. 3mb3qbznol 3mbmdo gs63830(390mns
Lobodomanmmb gomegdamgds, gowsbyszgdomg-
3980 Bommae s ,893mb3gdsa" @osbedmmmb.
08 3M0b(303m06 dgbadadobmds 3MdmgdnFns
Lo MMgdal Bgdbogzal godmygbgdabal, Gmadg-

500530560l

mo(y 33bybobda gommdal  gogemomgdols (396-
BOomy@ gmgdgb@gol, dbmmmem sbm(zossoyy-
00, 1393906098L (369098L, BmamEazss gMmons-
bo goMnggds, bmmowstyymo gomEgdymgds b
3MM3mMs30mo bogaMmggmolb ofmmggas. domo
BoJ@MdMogo BobsdoMmdgda 3o oM 3zox0meE
o060l 65R3969d80 o oM (3 anmeobdnm dgdmbag-
o, dgbods80bo, ob M3 gosbyzg@nmgds o3
3noboo  0300098mdals domodgdomgdsl  Gm-
390L, oMo dbmmme Lodmgomodm-bodoGmmgd-
0350 oMol 3MmMomgdnMo, oMsdg  3mbggb-
306-bodoMmmgdMng 300b3gdLay sAgbL.
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99M3939mMB9 90560L 0603MOYMYONL YR YONL goobZm (bYdMmMaoEnv)

LojoMnggxmMbLY o ggMAsbnodn

®@m. gommao Gabosdgoemo

@enob 3oggbemmbo

@ 9bgb0b @dscemgbo bodbomgm Lobsdomoremml 369b0mgbdn (396bombofgdmenn)

A. Lysdmgzgm bymdgzMmymagdal
36995 ©> 603b7d0

396350 LobodsGmmmm 3Moggngado gods-
&mbgdnmos odbmggz0lb YHMogHormdals d53wg-
30 gR0boz0s: gb 300l YAHMogHmmds, Gmdmal
BoMamgddo LoboMmIm 0mgdl gomogdmmgdsl,
0baDmanMgdal babs(33emmE, goyM 339390 3g3-
obgg30L  oamdabsl  (dgdmbgggs,  H@Imalb
50amM35(3 babobBot goMmmomgama o6 56nb), go-
bobm(309mmb 306 339mmo dgbEmmgds, Ms dgd-
0bgg3o30(3 b 3oL [30bsbbyMa] Mabgo gowsobe-
Bomgdmmos 03539 LoggHmbob 606539 dymes oo
FomEgbmdal 30696y [580c 560l 33mMEGnbgdo-
0] s 53 Mabzol 3obEgds gdysmgds o dmbe-
(39805 3bom0bLy s MomEgbmdMngn gsdmon-
3ol B9bgdb.' @ebdmzgg30L bgmdg 3G mmgds babo-
somnEgds dgdwmagan L3g0Bn3NG0 b0dbgdom, Bm-
dgmms 3Mbgdmdababss 3obdg aodmaygbgds bo-
bgmdg30madm Lasdwggm YHMNgH™Mdal dma-
BgbMoagdgmo 30bmbabdngMa bmmMdgda. gb bndby-
30 o600l dg3gao:

1. 3bm3939m0b 0 gdL gomEgdnmgdsol, aobe-

1 BVerwG v. 29.9.1992 — 1 A 26/91 —, VersR 1993, 1217

5 0 Jomomgdyma moGgfMoGmds.
2 Bruck/Modller/H. Baumann/Koch, Berlin 2021, § 1 VVG
Rn. 19.
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b z09mmb dgbenmgds 0d dgdmbgggedo, m-
gboiz oagds Bobobobom sMmsogsmmonazsma,

dmgmgbs;

odm3gmmo 3060 ©sDMZg300  ©S(3YE0d 83
0b3ob/Lagmmbals Mgomads(300basb. Imgmgbs

93MbmaogyMom  sMsbgmboymgmo

5M535MYI35m0s, 0¢) oM Mol ©eagbomo,
©o@agds o oM ab LogMome (incertus an et
quando) 56 EsEagbommns, GM3 sagds, doasod
35963393909, 00 Mmeol swggds (certus an,
incertus quando — 3sg., bogmEbmob sDwg930).
b:pS0gd@aMe 3o9M33a3mmds @od@3gPme Mab-
30L Bgomaba300b gbobgd sbggg Logdoabne.?

2. 3bm3939mob dogm 3mbiMgGmmo Mabzob
30bMgds  bws  bomM3maanbogb  abmzg3z0l
b9mdg36m9dob edmMm 30099 Logsblb s oMo
dbmemme — Bmammi bbgs Labol bymdggGmmg-
3530 — 0335873000 3omEadNmgdsl.® ogomo-
mo@, M503g 030l gobbs Fnmmgdnmoa goMsb@ oy,
mdgmboy JobOnmmdl asdynwggmn ob dgbsm-
©7, 33mzoEgdnmo s bbgs dgbemmgdsdy dnd-
dmmo (Jobo qdONb39mIymen) bobosmol gaodm,
306 Booogmgds, @ode393ow 96 @dr3gzelb Go-
30b mBmogMomdaw.t

3 BGH NJW 1995, 325; NJW-RR 1991, 1014.
4 Bruck/Méller/H. Baumann/Koch, Berlin 2021, § 1 VVG
Rn. 20.



3039399 D0osbob s65donmgdol gaemgdal goebgems (badGHmgas3ns) bogommggermbe oo ggmdsbosdn

3. 3bm3939m0 bosbdmggm dgbemagdslb 3ab-
ML Labdray@al bobs(3gmme.

4. 393939 brs 3gmbogl Ladsmmmgdmo-
30 3oEYdYmds barsdrggm 3g30bzgaeb oe-
am3abols gobabm@zngmmb dgbMymads. 530l bo-
3om0ob3oMm, 936gmdal gmbrn/mmasbads(zos,
Mm3gmo(s 39033900 (0nbws Babogdoo gom-
35mobbnbgdmemn) Babsdnmmdgdol ©aamdabsb
bogmomom Bg36mgdl ob Lbgs 30MgdlL gbdamgds,
dogMs3 o6 543L dgbodadabo gomEgdamgds,
3d3939eor 396 Roomgmyde.

5. 5 dmemb: 3bmgg39mol Logdnobmds gdys-
690> 3omggame barsdrggm bymdggamgdo-
b 309m3nbatyg dgbadmm GabsbbyMo wobe-
3963 960L 3o 3mms300l, Mmdgmaoz Hbos gows-
Bmbmb o MmM3gmbss Mbws smgda@gdmmagl dg-
dmbogomo 03 bosdmzgm YMHMNgMOMbgdnwsb,
Lo ddbggYmo Gobgo o6 Hgomnbogds.® 3
&030L  g33mm3zmgdobsl  Fdm3zg39mo  0ygbgdL
©0© 3mby(39893msb Fndomdal/sbomabals dsmg-
do@0gm B6gbgdb.

B. 35LA9magdab dabssmbo o
LasdsMamagdMngn d496gds

Loodmggm dgdmbggzal oamdabsl ddmgg-
390 3096 a5bbobmM(309mgdgemn dgbEmemagdols
(80bo godmmgmol byMbobrs) dobgoznm, doxbe-
396 ,bosbolb  odmgggzelb’  (Schadensver-
sicherung, Lz-ob 799 1 1 39bo) s ,dyo cobbo-
by admzggzeLb” (Summenversicherung, bz-ob 799
| 2 39bemn). gb go80%36s 360d369mmgzabas, Moc-
806, Mmame(y 3gMdobmma obg Joommo, (3oem-
3900 30bmbobdngMo @sbsbgbgdo gsdmaygbgds
dbmemme Dosbal @odmgg30dg (0b. Lz-ob 820-9
5 3mB8g36m IMbEmgdo) s 56 asdmoaygbgds y3zg-
ma Lbgs §030b abmzg30Lb dgdmbggzeda. basbal
obm3930L50L, ©dBNsbgdal dgdmbgzggzeda dbsDb-
QOMEgds dbmmme  Mgsmymsen doygbgdmmo
JmbgdMago Dosbo. o3 dgdmbggzolb Mbmwgdgb Mg-
S0 365 3mabolb smdmgbzmob — abmgge-
mab 3mb3Mg@mmo dmmbmazbomgdgdol s 3doym-

5 Bruck/Mdller/H. Baumann/Koch, Berlin 2021, § 1 VVG
Rn. 21.
6 BGH, Urt. v. 21.04.2021 - IV ZR 169/20.

Bomgdslb. Imzgdnmo Gadab ©abdmggzolb doge-
momgdod:  838MLIGMIBLIMGEG™  Lodmsmagdal

odM393d ©dB06babogsh, Loymagsibmgmgdm
JmbBadalb abdmgg3e, 396mdgdal odmazgzs s o.
9.8

234 mobbady  obdmgg30l  dgdmbzggzeda”
»obbdgds BodboMmgdymo msbbol goobos, Mm-
dgmo(z oM oMb ©sdm3nEgdmo godémdMogom
530356 Jmbgdmng Dnobdy. Im 398 dgdmbsg-
3590 LadaMos EadM3 Mol dmmbmzbomadols
SBLGMB M 03d0ymRamgdadg.” 58 ML o6
oMol o 30mgdgmo god@modmngsm Bohdmdmdo-
™m0 93mbm3n 3o Bosbabs @o/ob basbol mwgbm-
30l 3@ 303900 3933999 dggobgdoma 3Ho-
&9gM0993dgdal Logmdzgmdg (Hmamis  bosbob
©odm3g30L 3g8mbggzedn); odmggmmads dbm-
mmE Mbos 538 303mb Lawsdmggm dgdmbsg-
30b aamds. 4ot 03bbodg obm3g3s yzgmody
bdnMow godmoygbgds 3ofmmazbymoa bLozgmggdol
©@>d@3g30beb: bogmbeob @odegg3e, 9d9RT-
o Jgdobggzgdalb ©odmgg3e, Losgodymemb
EO0M0 365DManEmgdaol obmazgse (3dmgg39mo
30LENEMEL Losgedymegmadn go@omgdamn mo-
0mgnmo @0obamzalb dgbsdsdabo s65bmonEadal
a5sbsb).

3bm3939mob  dgbEmmgdal  LadsMomgdMog
31693536 s 3933009800, 33mymayzgb m do-
Bomo© ©30M0b3nMgdnm mgm@osl: ,ggma©o
dgbemgdolb mgmmas® (Geldleistungstheorie) wo
2M0b30L  Gomgdal mgmeoeslb” (Gefahrtragungs-
theorie).

2m0b3ob  @omMgdal mgmﬁmob“s
3ve3930eob  gomeydgmgds  8ramdsmgmal
,M0b 30b Gomgdada”, Moz aymobbdmdl 0dsl, Hm3
030 K96 3oz borsodeggm 3980bzgz0b moram-
3097 00 93L mogob mazdy ombadbyyema dgdmbgg-

dobgmgom,

30b 0l L. dabo gomeEgdnmgdal dobss@bo dmo-
(35306 LogMmbal (g0bsbbaMmew) gsdsbgo@semy-
390 0bg®ab@MdGnfol mMasbobgdsl, ©ob-
m3gmmab dobdo RoMogal; bagnMmgdol dgdmbag-
30090 g5000bm3930L RbONbggmymagzal s Mg-
Bge3900L  ogMmM3zqgdabs s 0bggLB0Mgdal,

7 BGH, Urt. v. 21.04.2021 — IV ZR 169/20.
8 Bruck/Moller/H. Baumann/Koch, Berlin 2021, § 1 VVG
Rn. 28.

17



aommgo Gabosdgocmn / me@ob 3s896cnmbo

dg@sgdnomn bodsGomal gambscrn 2/2026

Gomd dgbodsdolb dm3gb@dn dob 3Jmbrgl ob-
03999mabamgal go@sbobmgmoa dgbadsdnbo go-
bobbyMo LobboMa. LbmMgm 3 Bobsbbst s 3ab-

90990 gomEgdnmgdob dgbEmmgds J3bal d
»dmEmE0bol U@ngnb“ 93Mbm3o3H mofgde-

mgdaly, ®m3gemba(z ynmmdl sdmgzgmmo.

»BNa©0 dgbEnmgdol mgm@aab® dabgozom,
3bm3939mbL 930LMgds IbmemeE Fmon S6sb-
039800 goobol 3omegdnmagds, Mmdgmba(s
093b gos0gdob dommds (bz-ob 96-g 3bemn)
Loodmggm dgdmbzgzol Labom. 53 ImbadMGdAL
aobodysmgdmom Bombyymdo g9c3s60s5dn oo-
0900696 (g9635600L) Lowsbdmggm bgmdgze-
mgdal dgbobgd 3obmbo 1 1 1, 2 3omogmogab
(dgame ®geodaoob) Gadb@dy, GmBeab Bobge-
30m5(3, 3303930 35mEgdmos Fbmemme bo-
odm3gm dgdmbzgzol oamdabal smbsdmsy-
b odmggnmb 838 d50mbgg30L dgogasw doyg-
bgdnmo Jmbgdogo bosbo gyymom 56 gowaybe-
mb dob 34ato 9Mmnsbo msbbs, 56 dnsbngml 356-
Loo. 3Dg939mal 30geM Bobolbom gobbobm(3ng-
mgdgmo mMasbadszonmo mmbobdngdgdo, obg-
39, ®mam& 3 6950L30g& bbgs bgmdg3Bmmgdado,
dbmemme 3m3bogdol LGswnsl aobgimmgbgds
©d 56 oMab dgbAmgdol gomEgdmmgdals bobo-
0. 05350 3obmbalb Lbgs bm@mdsdn boblLgbgdo
2303939 by Mobob aoms30bEMgds”, 53 Imbob-
6950b Mob5b3d, M0l ofs dgbEmmmgdal gommog-
dnmgdal s@mbgMs, sMsdgw —3sbmbabdg gdmmdal
damdsmgmds, Mmdgmoay godmdnbomgmol 3o-
MHmo0gdmo JgbEHmmgdol o306 gd0ws6.% 53s-
do 060l edogqMgdmmdal oM (335mo — Lapad-
©39™ 393b3930b RoEaMINRY RSD3gYero 37-
obsoMo gmMdom 396 sadymgdl 3bmggzgmb
dgobEmmmb Hobgob gobgo@Mamgdal mmasbods-
GMEOMmO 35mEqdmgdgdo o 88 Jgdmbszgzal
oam3ob d9dmgas(3 136ndzbgmms, oy Mo ggo-
babby@n Maby@boom ogsMmagh ddmggzgmoa dg-
30695 LasbMggm 9bsbMINMYdIL — aos3g-
0gdL 835L Ly gmmedn HgDgM3gdnsb o 356 30-
36 50gdL bgbbl, MgbgMzgdalL aobnszgdols 3g3-
QJ3-

dm(399gmo 3sdsmo, Mmdgmng 133g 3Mogom
306l 0mgmal s godfmsegn Jggmgmins s

9 Prolss/Martin/Armbriister § 1 Rn. 129.
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3mbadMgds BoMImags, MgomyMmoe aosnbyzg-
&gmos, m3gfamgdl Mo, dombdg sdLE Mo
39¢9amM0gd00 (HMImob 39353 Lydbeydzoab
35699badM3Mgmo 3m@gbzoamn sMbgdmdl) o,
365980390 39009aqd0b 3momboom, Mgomaum gob-
Lbgoggdslb NG 3565300mMb9d0. od(3o
(396M85600L) bosdrggm bgmdgzEmmgdal dgbe-
bgd 3obmbals 1-mma 3oMoamoggal 2008 Bemals dg3-
amdo  MgEsd0d  gcm  ,mobiob  Gomgdal
0 gmEnabggb” abmgds:

§ 1 bgerdg 6 gegdoborgob Godgmo gocrwy-
demydgdo

boodeggm byerdg i amgdoo dbaggsaco
3om@gdmemns, gosbgodmecmmb  sddmggg0b
ob dgbodg om0l gom 33990 Gobgo dgbodsdo-
bo dgbmmemgdoo, Gmdgemog dsb6 mbos gobs-
bm 309c0mb d9000663 98 memn bosdmagm dgd-
@b 39500 @@amIobob. Ide3959e0 gorr@yd -
@os, @203ggeb gomogboemb byerdgy® -
98001 906638 93 memo mobbs (36980s).

530l badnmMob3omm, LagoGmggmmlb Ladmds-
madm 3megdbolb 799 | dgbemo godmmgdaymons
(396356000) basdbmggm bymdgEnmgdal dgbe-
b9d 3o6mbal 111 3omoamMaggals 2008 6madg o6~

Lgdmo MgEsd000sb:

LagosMoggmmb bsdmgs-
magdem 3meggbo

39635600b Lysdmzgm
bymdg36Amagdab dgbs-
bgd 356mba
(2008 o8y o6b g8 memo
595(300)

1. @begggelb bymdgGo-
gdoo 3dggzgme dmge-
9o obsdmaymmlb  od-
03930 boodegggm 98-
obg930L oamdoo doyg-
bgdmmo Bosba bgmdg3&-
mgdal 306mdgdal dgbode-

dnbo. dysMom mowagbo-
o LoEsdmgggm mobbom

>de3ggobolb 3deggzgce
dmgomgs gosnbsmlb bo-
©oDM393m mobbs 96 Jgob-
Grammb bbgs dg306gdayma

dmgdggds.

(1) %0060l 0odm3930b

Jgdobzggedo, 3dezazgcre
3o@gSgeod, boobmggm
dgdobgg30b @o@amdol
J99wga, badgac egdol
3ommdgdols dobgogoo, s9-
bodoammmb  sddmzg5b
JmbgdGogo  Bosbo.  2bo-
Gm@Ebemob, mdgoamo dgd-
ob3930b 0oDmz930b @5 30-
mmgbgdols wsdmgz930b bbgs
Jgdorbzggedo, 8dezgz9eo
303 geos, borobrggm
dgdobzgz0b @o@amdols




3039399 D0osbob s65donmgdol gaemgdal goebgems (badGHmgas3ns) bogommggermbe oo ggmdsbosdn

99998 googbormb Jg-
05668 98 @m0 00566, gFHo0-
360 08660l o 396Loobs bo-
boom, ob gobsbmm 309emmb
bbgs dgoobbdgdmena dgb-
Hemgds.

08330000, 39M3sbymo  bmM3ds  Foxbsogos
, 00060l obm3q35L5” (1-mo Babowowgds) s 3o-
Om3bgmo boggmggdob obM3935L Bosbabogsb

oMM 30009d9m 0obbody. gb 3oMmzgbmmo bogg-

09950b ©sdmgg3e BoM3mawagbl v339 bLgbgdy-
™m0 3945 0dbbodg adbmzgzoL”’ yzgmody goz-
(3990 dg8mbgggel. Jofmggmas 3obmbadwg-
dgmds gb 3gmeg Bobswowgds ¢339 asbdmaswg-
dyemn Laboo godmocmm s 3oMEsdnm (3695960l
mMbgdy @ssgkgngboMs odm@mdns: ,dysm mabbe-
by odm3g3s” (Summenversicherung) gs8moyg-
bs ,D0obob obmzg30L” sm@gMbs@ngewm, Mo dg-
0dmgds o6 0gm aodaMomgdgmo gosbyszgde:
1908 69l domgdnmo g963sbymo megmsednmgg-
™m0 6ol 58008 g9630m0Ms s 3Mad@n3odn
dgdmgos  bbgs, oMmsdommzbymoa  boggmggdal
obM3935 Jyod mobbodyg, Mmamag sMab, doge-
momoE, 60Dbgbol sdm3g3e Yot sbbady o
5.d.

C. 356mbab3dngMa (39Ln>

yzgmos 3obmbo, MHmdgmo(s 3bmgg39mb o6 0ad-
Logdgdgmb  obsdmeyMgdal  gobbmm(3ngmagdal
030 gdnmgdl, dgozeglb dmombmgbol 306mbob-
dngfo goabgmol domgammomgdgm bm@dgdab.
bogomzgmmdn sbgom bem@3gdL dgo(3e3L Lo~
039emb bodmgomagm 3megdbolb 832-9 d¢gbeals
306390 bsbomo s 843-g dnbemals 3g-2 6sBocmo.
396356 LodoMmamdo gobbognmmgdoo 3600-
36gmmgabos 39Mdm Dosbol 3bmgg39mabasmgals
bosdmggm bgmdgzdmagdol dgbobgd 396mbab
(VVWG) 86-g 3omogmogn, bmgnsmey&o dmababy-
7960l gobdsbmM(30gmgdgma  bLydngd@gdaboom-
30 LegoomaFo 3megdbol X bogbol (SGB X)

10 BGH, Urteil vom 9. Juli 2024 - VI ZR 252/23 - juris Rn. 14;
BGH, Urteil vom 22. Januar 2021 -V ZR 12/19 - NJW-RR
2021, 401 juris Rn. 32; BGH, Urteil vom 18. Oktober 2018
- [l ZR 236/17 - NJW 2019, 150, juris Rn. 18

11 BGH, Urteil vom 22. Januar 2021 -V ZR 12/19 - NJW-RR

116-9 3oMogMogn, bmmm ©sdbsogdgdmalb dngM
dOm3dob  9boDEonEgdal  gog@dgmgdaobomgals
dOHm3al 0bodmaMgdal goamdgmagdol dgbobgd
396mbal 39-6 3oMmogMaggn.

l. 33Loob Bm@3sGonmao Jabsbo ©s
3mb63a8G00

dmobmgbol  sda35M0 9600

ao@sbgmom,
db&ng, dONbzgmymeznmo 1brs 0469L, Hm3 -
BoMdmgdymds D0obal 9bsbmonMgdady 9@ 0 o6
dooemb. dgmeg dbMng, mognsb Mbos 0dbgl
3(30mgdm0, HM3 365bMonEqdadyg gomogdmm-
3o 30635 (33b0sbgdgmds) LafMggdgmn donmb
dboMmomgdymmal dngfM oadymo ©sdm3g30b
bgmdg36mgd0sb 56 dob dng dgbedg omgdo-
bogob Fomgdymo Lbgs gbEmgdgdosb, Joom
dmeal  bmgosmaMo  @obdomgdnesb, dMm3als
365bmom@gdolb goamdgmadowsb s bbg.™

1. 33bL535 30Malb IbAnmgds ©3Ida36g-
dgemb 35Lybabdagdmmdabsgsb 6 smsgzobeye-

maqdlb

Amaméy dmobmgbol 396mbabdogco (39L0s
3boymxb, Gm3gmos Lbzsazomaw 3Msdd o mm
3603369mmdal o3oMmaszes, 3dbm3zgzgmobs o
bbgos dgbEmgdol aobdsbm(3ngmagdgmoa bydo-
9989dab dogc gob6bm(309mgdmmo dgbemmgds
©53b0sbgdgmb  dobo  g3omEgdmmgdabogsb o6
2m530bmxmgdL."" 58 b0z sBoRgM 0(33mgds
3590bs(3, MmEgbsis 93bnsbgdgmo s abome-
@gdgmo MR obOE
(sB360mgdoon 0b. d3q98mo, C. IV. 1). 306mb-

960 (3b6m36HMdgb
dgdemol gb 3mbzgyz0d dggbodsdgds Lomggd-
mob  Rsmgmalb/gsodmgdzomgol bmgow  3G0bs0-
390L, MHmdgmms dobgmzomsy dgbadg 3ofMob abg-
o0 dgbenmgds, Mm3gmoai 0o30b0 Fabbal goo-
35mabBobgdom ©sdb0sbgdmol gomozobygmg-
3ol o6 g3bobmFmagds, bosbl o6 omam%bgﬁmb.m

2021, 401, juris Rn. 32; BGH, Urteil vom 18. Oktober 2018
- I ZR 236/17 - NJW 2019, 150, juris Rn. 18.

12 Voit in: Bruck/Mdller, VVG, 9. Aufl. 2009, § 86 Rn. 3;
Freymann in: Freymann/Wellner, jurisPK-
StralRenverkehrsrecht, 2. Aufl., § 86 VVG (Stand:
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2. 35L539 306M9gd0/M3653dM3gYma 3afgda

356mbobdngMn (39Lb0s Jbmmme dgbedg doMmg-
30l dodomm sMbgdmm dmmbmgbgdl dma(sagl.

bm@30b  30bbosb  aodm3abamgmdl, Mm3
396dm bLoodmaggm LodsGmamdn dgbedg 3otg-
b5 dbmemmE ol 9bsbMINMgdedg gomgdmmo
30M9d0 300Rbg3056, MmmM3gmms ©s(330Lbo3 @ob-
03939, Loadmggm 306mdgdal dobgmzom, o6
aabob‘gﬁabo.mngoboaoon, dgbodg 3oMgdo oM
300Rbg3006 56 (3 M350 FBMZg30 @S M3 M-
boobdmggmmo 30cgdn, Modgbowsz odmggge

bbgobo 0b@gMgbol  obM3930L  gmydg6@85dL
830(303[).14 056505bMggmo 3oMgdal bmg Lo-

3dm3gm 306Mmdgdom gobababmgMgds.

a) LsdsMmomgdMmngn JamdsMmgmds 39M3s-
60530

39635b05d0 538 mboGMIBLIMEMEGM Ladyomyg-
30l bodmgomadm 3obmbabdagdmmdal aobmgg-
30b LgggMmdo, 538MIMBMEMIBLIMEMEB 0L ©ob-
03930L Dmasn 3ommdgdal (AKB) A.1.2 3¢b-
J&0b 0obobdow, sbgom 30MgdL, Lbggdmsb ghmsc,
3093903093006 ©53bmz930L0g56 3obLb3s3909)-
™0 538 MbLOGMIBLIMEMEB M Lodysmgdol dgemmdy-
o, 3demmon s dgbegoty. 53539 Rsdmbamgsm-
do, ©MmMob (33momgdolb mgembsohobm 60dba,
9o dbMog, xgM Jowgz dmblbgbogdmmos 3gMdo-
bosdo 339 SmoMaMmbgdyma 83&mdnbalb  3mb-
@™o, bmmm, 3gmmg dbMog, s3&mbm3dayma
domzol Bbds0olb 3dmbg 038 mMbLsGMbLIMM-

&m Lodmomadal 89603960 bgosdbgozgma.’®

09.09.2024), Rn. 13; 39Ls37 3oms 3gbEHmemgdabsl bam-
3980l Rsmngmolb dmgsmo 36nb3039d0b dgbabgd: BGH,
Urteil vom 16. Januar 2024 - VI ZR 239/22 - DAR 2024,
210, juris Rn. 16.

13 Freymann in:
Strallenverkehrsrecht,
09.09.2024), Rn. 19

14 BGH, Urteil vom 13. Marz 2018 - VI ZR 151/17 - NJW
2018, 2120, juris Rn. 19; BGH, Urteil vom 5. Marz 2008 -
IV ZR 89/07 - BGHZ 175, 374, juris Rn. 8; Freymann in:
Freymann/Wellner, jurisPK-StralRenverkehrsrecht, 2.
Aufl., § 86 VVG (Stand: 09.09.2024), Rn. 19

15 https://www.gdv.de/resource/blob/6178/
ec39e06d2f552aca5f35f19277c94603/01-allgemeine-
bedingungen-fuer-die-kfz-versicherung-akb-2015--
data.pdf

Freymann/Wellner,
2. Aufl,, § 86 VVG

jurisPK-
(Stand:

20

aobbbgoggdmmo  dpgmdstigmdss o3& mboG-
F0bL3MEG™ LOdYOmgdal LAY Fobgmb ob-
03930L dgdmbzggado. gobsowsb ngo 3obmbab-
3390mmdob sdmgg3e 30 oMs, VVG-ab 88-9 wo
dmdma3bm 3oMoaMoxyqdol  asggdoom  Jmbgdab
odm3g390 o, 83gbsm, B0sbal abmzg3z0lL
J39bobgmdal bomdmoma 9bl, abdmgg30l 3 Labg-
mdolb dbgdoesb g53mIdnbamyg, mebowsbmgg-
mo dgodmads ogmb dbmmme ob 3060, HmIgm-
bog Bogmob o339 0b6@gMaLadL (Bm. AKB-ab
A.2.3 3996480n). dogomoms, modabaal bgmdg -
yemgdal d93mbggzedn, moDabanb god(393L, Mm-
am@ 3 93@MbLOGMBLIMOG™M Lodmsmgdals dgbe-
3noegb, 043L mababaol 30dmgdol dogH ob-
039990 338MLIGEBLIMGGM bodmamgdals Jm-
6906030 sdm3930L 06GgMgLn s, dgbedsdnbac,
056505bMggmos. 330b LadoMob3oMmE, ©sd-
B3930b0396 go6bbgsggdmmoa ddmmma LEMEo
39L3mMb oBE393530 MObosdEZggNm dnMow 3gM
Roomgmgds 3963 boodmggm 30mmdgdals &qd-
LEOL s 3903 JMbgdol oDMgg30L RN (300L
dobgoz0:.1®

9L 08s3Mmmo 60dbssl, MM 838mbsE)-
0bL3MEG™  LdYomgdol  EaDNSbgdal  godm
ddemmob dodomon ©sdbdmgggz0l 3ymgbomoa boo-
bob 565bmanMgdol Immbmgbs 3obgmb 3bmgg-
39mbg  goseab.  8808m3  gmgdsdmboemo
ddemmob o3ge Fbmemme bosdmggm 3oMm-
39830 gomgamobbobgdamoa Mgamgbdg womab
3933gmdomss dgbadmgdgmo, Mmamti gb AKB-
ob A.2.8 316748305 8mBqbMnggdemo.’” Ggacgl-
bg 60 dgbobgd ab. J398mm, D.

16 20858 mbgdamo Imbadmgds: BGH, Urteil vom 30. Marz
1965 - VI ZR 248/63 - BGHZ 43, 295, juris Rn. 7;
Freymann in: Freymann/Wellner, jurisPK-
StralRenverkehrsrecht, 2. Aufl., § 86 VVG (Stand:
09.09.2024), Rn. 21.

17 00 Lbgs 3060 538mbs@@Habb3dm@@m badnamgdsl weg-
mgdadmbomom doMmogh ©s bnobol asdmdb3g930 d50-
0b3939 03905, 33 30M0bogsb Azgbl JgbErmmagdsl w36
o6 dmgombmgm, o) bosbo dMomob gotigdy ob 8@ ngn
aongMobomgdmmdaomss asdmbggmmoa. odze gbgdo
3onxM0bomgdmmdom boobal go8mBggzabol Mgmgds
33543, Bzgbo dgbEmmgds 3Gsrmal boddndab dgbadadaba
M bm30om 9356 mgambmgmm. 0 Basbal oamdabal
3dmmmo 0g396mab gfom mygsba@® dgumbgmdada (3bmga-
ML, bgda gommonbomgdmmdon bosbab 3sdmbgggzal
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b) LsdsMmamgdMmngn dagmdsmgmds Lajsm-
039emmdo

bogoGmnggemmdn 35b3mb 83bm3g39mos LGb-
MG 306mdgdal NdMdz3mgbmds Mgamgbdy
sbgo oMb oM 0035m0bbabgdl. dgboedsdnba,

3be3939e900, 0Begdedmbocey
ddemmbe o bbgs 038b0sbgdmgdl gMmmdsbgmo-

doMomoma,

Logob o aobobbgeggdgb:

»3.1. 8b39390cm0b 309t bowsdmzgzm sbodms-
amgdob go(3990b (domommol 565D men® gdal) dgd-
©98 do3bonmn 0sbbydol oM gemgddn ddmag-
390y go@dmmolb dmobmzgbol maemgds, HmP -

moi @dbagg5b/eebagggmb ogsblgfbgds Bo-
oD g 3obmboldggdgem 9bodg 3o os Jodomon 8

»4.13.1. o396 o6 dmbomggdemg gocnogdmemo
b, 30@IMa3690 Y50 @MIYIghdo, IB40-
(90 Mmgds o 0bymmds(zns, Mmdmgdorz Laogo-
mmo bosbobomgal 3obbolbdggdgemo dgbody 3o-
Mol Jodomor F396%D9 gowobuemo & 936 9bmemn
dmnbmgbol 3obbsbm 30998 s .

4.13.2. o9 005396 96 dmbomggdmyg momb 0@d-
4300 bg96 dogm 565dmenmgdmemo dosboboogol
dobpbolbdggdgemn dgbsody 3omols dndomor Myam g-
bayemo dmobmgbolb ©ocdmB0% g, 56 o o8 moemg-
3ol gobbmm s09emgds mzg9bn o6 dmbomggdemol
Imddggdol godm dgmdemgdgemo gobmgds, F396
30030b99mgd00m bowodmzggm 860D nmgdal
3o@sbeob  gorr@gdgmadobogsb @ RIS
33593b, dmgoobmgmor 9339 goobooemo bowsd-
0390 565D oM 9d0b 336 gds. “1°

580bo35b gobbbgoggdom, Lbgs LEGObIM G

d9g8mbggzoda Rggbl sbodmonmgdsl m3eb o6 Imgom-
bmgo. Basbolb gobbEob 308mbBggzabslb yaggmgds agedsb,
Bggbo Bgbemmgds LEMmo MmEybmdom 1356 dmgombm-
3mo. 30639m0-39bsedg 53bs(3900 dgbodadabaw aodmayg-
6935 8530bs(3, HmEgLas Dasblb A.1.2 3964@0b obgogzom
53@MbOGEBL3MEAG™ Lodomgdal badmgomadm 3oby-
bob3ggdmmdol  EsdM3g300  MeboebrggMma 3o,
©53J0M0g9dgmon ob pMHmgdno Imbamggdemg 0b3g3b."

18 BB Insurance:
https://bbinsurance.ge/ka/files/new_1695386139_%E1%
83%90%E1%83%95%E1%83%A2%E1%83%9D%E 1%
83%A2%E1%83%A0%E1%83%90%E1%83%9C%E1%
83%A1%E1%83%9E%E1%83%9D%E1%83%A0%E 1%
83%A2%E1%83%98%E1%83%A1%20%E1%83%93%
E1%83%90%E1%83%96%E1%83%A6%E1%83%95%
E1%83%94%E1%83%95%E1%83%98%E1%83%A1%2

306mMdgddn JoMmamas smbndbyymons:

»3memobdo domoogdemo 565bmonmgdol cmo-
doBol  gomamaddo 5830b65b@onmgdor  mobbob,
mmdemolb go@obory Jobmbogm doemsdo dgbmemn
bobodsmorenm  go@obyzgdoemgdoo  ©sgg30bmg-

300 MRemgdsdmboern ddmmemal ogm sdmgg9)-
o 33&mboGEmobb3M@HGm bodmomgdols

domogol/zodmygbgdobol dgbsody 3o gdoboogal
dnygbgdmemo bosbob godm. gb, 39Mmdme, dmo 303
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9.6. 30Ms30M0 Imabmzgbs 543L. gb 6ndbogl, Hm3
dbaMsmadyma dysmme 0dgblb 3dmgg3gmoab
3096 3bmggnmo basbal sbsbrey@gdols dmon-
bmgbol 938mbo@MbL3mEMEBm Lodyomgdalb 3o-
Lybabdg gdmmdal 3dmg939mal dndsGm. 530@m3

3bm3939mo sdbsMmomgdnmoabomgal dgbeemg-
b0l gobbmMz0gmgdom Logmet gomegdymy-
3oL sbEMmgdL. Jggasw, VVG-ab 86-7 3omogoe-
B0o gomzgamabbobgdama (39b00b Bozzmem, Hm-
dgmo 98 dgdmbzgzada godmoamnsbgds, wdme-
mmE 35dmnygbgds bLmmo@sGmm dmgsmgms dm-
0L dos  9bgoM0dLbmMgdal  396mbabdngmo
Bgbgd0.22 doon BmEobos BGB-ob 426-5 3stogo-
gob 3g-2 6sBomom gomgamobbnbgdmma cessio
legis. Logo®omggmmb  bodmgomadm  3mmgdLob
473-9  39bemo
0035m0bBnbgdl.23
BGB-ob 426-5 3oMogmogolb 89-2 bsbomoom
30035m0bbnbgdymo (39L00056 g33mMBs3emabL o6
Bom3moaqbgb o3 VVG-ab 86-g 3omogmogabs
5 Lagofmggmmb badmjomadm 3mwgdbol 832-9

sbsmmaon 39L0sL NG

bl goggd0cm Igbadg 30Mgda ©s stz VVG-ab
86-9 3oMmogmagal 39-3 Boboemal goggdom mge-
bob 6936960, BM3gmbay badoMmggmmb badmds-
madm 3meggLob 832-9 3nbmol dg-2 bobomn dgg-
Lododgds. s30@m3  ggM3sbosdn  538mboGMb-
L3MBEG™M  LadyMomagdol Lodmgdomagm  3obybab-
3398mmdob obm3g30L LygMmdo Mebswsbdmgg-
Do 9Rmgdsdmbomo ddmmmob sigs VVG-ab
116-g 3oMoaMogzol 3oMggmo Boboemal 3oMggmo
Bobowogdoom donmbggs. o8 bm@mdnb mobsbdsc,
beemosfme dmzsmams dos NMHMngMomdado
dbmerme  3Deggggemos 3orr@dgmn 08 Bok-
amgddn, Mo GoMamagddaz 3oL bosdmggm M-
®0gHNMd0sb sdbmzgzobomgal dgbemmgds
930L6Mgds. gb Bgbo 3moz03L MOboObEM3gMm

140, juris Rn. 5 ff.; OLG Koblenz, Beschluss vom 2. Mai
2011 - 10 U 1493/10 - VersR 2012, 1026, juris Rn. 11;
Freymann in: Freymann/Wellner, jurisPK-
StralBenverkehrsrecht, 2. Aufl., § 86 VVG (Stand:
09.09.2024), Rn. 45
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ddemeba(s, Mmdgmos bomowstyym 35m@gdyy-
mgd5do ©33589d00m0 ©sdb0sbgdmal Lobom dm-
bobamgmdl, Mo@asb 83 mzgombsbMnbom mobe-
od3gmo oMol badsMmmgdMogo dam3smg-
3> 88bm3g30L damIstgmdal M@ mmpgds.?*
mgobob 6936M950L o(330L gbobgd ob. C. IV. 1.

300000006  356mbaldog®o (39L00l bm@M3gdals
BMamgddo mebssdmggnmo oMo ©sddbmgg3L
MobsdMmgds, (39L0sb sbgzg dIma3o3L 03 Imom-
bm3zbgdl, Mm3magdos mebosbmggmm oMb dg-
Ls8g 0G0l doBoMo §390360L.2% gL Lo gombo, Bo-
admomaE, dgodmgds 360d369mmgabo  gobogl
m0Dabgom g5(39399m0 33@MbLOGMSBLIMBEGM Lo-
3o gdolb 3ob3mb odmgg30LOL. (3o 3gMads-
60odn 3ol AKB-0b A.2.8 396780056 g53m3mnbe-
g M9a36gbol o3Mdomgs googamagl. Lonemyl-
&Md30mE J3gdmom, D bsbodo, 6sBommdng
dmygzobomos 3Monb3dzongol wBomemagbo Lodbe-
90 LOLIBIMNEML goebyzgGnmygds.

Il. basdsMmamgdMngo YMHomngHomdgdal
a3dng3bs

96 om0 3bM0g, @sDoMamgdnmbs s dob Idbm3zg-
39l o6 Lbgs dgbemmgdal gob3sbm(309mgdgm
bydngd@L ImEal s, IgmEg BbGng, obaMamg-
dnmbo 08 ©83D05655gmb dmMal s@bgdemo bo-
o gdMngn YOHM0gMomdgdo 335(3Md© 1bos
35080%bmb, Go3 9.6. 3930%360L 3M0b(303L Bot-
dmoa 9bL. 3963560590 odbM393L 96 Mobowsb-
0390 306bd 5 sbsMmamgdyem dgbsedg oMb
dmeab gEmogGonmdsl, dgdmzmagdoom, 3sbybob-
3390mmdolb YHRogHNmdsl Hbmwgdgb, bmmm
3b23930mbo @0 @38Dr3g3h ob Meborsdmzgge
306b dmGal YO0 gPmmdsl - Losbmggm ©o-
RoM30L PM0gHHmMdsb.

24 3. OLG Hamm, Urteil vom 14. Mérz 2017 - 24 U 46/16
- NJW 2018, 167, juris Rn. 41; OLG Koblenz, Urteil vom
9. Januar 2006 - 12 U 622/04 - juris Rn. 24; Lennartz in:
Freymann/Wellner, jurisPK-StralBenverkehrsrecht, 2.
Aufl., § 116 VVG (Stand: 02.05.2023), Rn. 9; Beckmann
in: Bruck/Moller, VVG, 10. Auflage, § 116 VVG 2008, Rn.
4.

25 BGH, Urteil vom 5. Marz 2008 - IV ZR 89/07 - BGHZ 175,
374, juris Rn. 8; OLG Braunschweig, Beschluss vom 19.
September 2017 - 11 U 10/17 - NJW-RR 2018, 164, juris
Rn. 7

1. Bmaswo 3Gnb(3039d0

3bm3g39mobs s bbgs dgbeymgdol gs63s-

bm@z0gmgdgmo  bydogd@gdal  dgbEeemadol
3omEgdnmgdgdo, Gmammz bgbo, gogmgbsl o6
obgbl ©sdbsbgdmol bosbal sbsDdmeymmgdals
39mE 93 gdob dmmmdady. ©33b0sbgdmal
3obyybobdg gdmmds, Mmamey Logymdgmal, obg
mEgbmdal dbMng, mogmsdnmggmom dbmemme bo-
dmgdomagdm LodsGmnmol @gmad& Mo s basbal
060D Mgdol brmMm3gdom ob 3obyybnbdagdemm-
3ol bbgs b3gnemyMa Babgdoom gobobsdmgmgds,
3og5m0ma, 53&mbLOGMIBLEMEEM Ladysmadol
9Jb3 0@ 5(300L0L.26 5906 08s3MAMMM© as-
dm3nboMgmdl, Gm3 Dosbo, MmIgmoy sdbas-
bgdgmds
BoMamgddo Mbos d9bsdmaMmmb, 838m™3oE¢)-
00 oM YGMmEgds 0d JmbgdMag obs3mabl,

Mm3gmbsaz 3bmgg39mo bosdmggm oogsmzal
DOD0gOHNM006  g5dm3enbamg  dgbHmgdals

39m@9dmmagdol aodm gs6n(3nb.?’

03039 bgbo, LodoMob3omm 39ML3gd@n300sb,
3030CRy6> 3beggzamaebs @ bbgs dgbegmgdab
30bdsbmm(30gmgdgmo bydogd@gdol gomegdy-
m9393%g(3. LdBoMMmgdMaga domn dgbEHemy-
30l 3omEadymagds dbmmme Lasbmggm bgm-
dg36mmgdal ©gdnmgdgdoo o6 Lbgs dgbErmmg-

30l ao63sbmM(30gmgdgmo bmdngd@gool gomeg-
dnmgdob go63badrgmgma dgbedsdaobo 396mbob-

3obyybobdg gommdal  yMongHomdals

dogfo bgbgdoom gobobodmgMmgds @ oM, ymagm
dgdmbzggadn dmomme oM, 3sbyybobdggdemm-
dob gEmogHonmdom. o9de Loodmggm bgem-
dg3emmgdgdo @ 3obmbobdogma dgb&mmgdal
3o@RIoYgogée Pdg@aboe abgs jmbbE@gamy-
o, Mmd 3dm3g39mob o6 bbgs dgbEmmgdabs

26 530b Jgbobgd: Gabosdgomal/Isggbmmbo, s38mboGMb-
L3MEG M Ladnomgdolb Igmmdgmoal 3obyybabdggdmmdals
bBmgon d08mbomgs g9M3sbmmo s Joormmao bLodam-

dobgg0o, a3 1 ©

https://lawjournal.ge/wp-content/uploads/DGZR-1-2024-

GEO-1.pdf; Lamgobogdm LoGMIBLEMBEGM bLodmamgdg-

30l 3gbobgd: Mboodgamal/3sgqgbmmba, Lo@Mobb3m®mEGm

Lodmomagdoms dgmmdgmgdal 3obymbabdggdmmds s3@m-

ool 3m3g36m;

Logbom 3g8mbgzg3980Lab: 3sbmbabdagdmmdals 39bmbgs,
a3- 1, 33; https://lawjournal.ge/wp-
content/uploads/DGZR-5-2024.pdf.

27 BGH, Urteil vom 9. Juli 2024 - VI ZR 252/23 - juris Rn. 11
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85635bmM(309mgdgmo  bydogd ol  bgemdgzey-
mgdom o6 3obmboo gs6LsbMgEMma dgbHmmy-
3oL Imzmmds s3D0s6gdmal badmgomsgmbe-
o gd&ngn basbol sbsdmayMgdals gomeogde-
mgdsol g8mbggze. dogomoma, ImadonEmmdab
3>978930b @o?egg30Lsb Ibmzgzamel Forey-
dymgds boodmzgm ogsMmzalb NMmaghommdada
©33m30gdYmos @33brg3elb Forrgdamgdsby
3obmbabdg gdmmdol MEMmogmomdsdan. dgbsedsdo-
Lo, 9bm3030mds @3begysh gbry aomogbe-
mb ob mobbs, HmIgmoi ©sD@ggnmds magal
bgmdgdzztgm dbamglh  aomddgdol bofmggdals,
obgy  bosbab mbos
aooboml.?8

3bodmoy@gdal  Loboom

o33 ymgzgmmgal sbg of oMol s dgbev-
mgdob gom@admmgdoms gobbbzozqgdmmaoa dmze-
mmda(3 3M(3019) 093000005, Fog9mM0ME, 53Dno-
6gdgmo dgadmgds gom@gdamo ogmb, obsme-
mgdmb  3mbiMg@mo  bLsdgwoznbm  33yMbo-
mmdob batiggdo 6sbmon@mmb, 35d0b Mmeogbs(s
®o63Mgmmdol 3dmgg39mal bosdmggm 3o-
md96000 gb badgo(z0bm dm3LobyMgds oGsM-
300006 go8mMosbymos. sbgo dgdmbzgszedo xob-
IMmgmmdalb 3dbm3939mob dgbemgdol gomeg-
dmgds ©33b0sbgdmals bosbol sbsbronmgdals

30mEgdmgdadg bogmgdos. dgbodmgdgmoas bo-
30m0ob3oMms: Lasdmggm 30MHmdgdol  msbab-

dom, 3Dm3939mb dgadmgds g3omgdmmglb abgmo
LodgEn(30bm 33Mbommdal, dogsmomsw, 3gMdm
3m0bo3zodo 33m@mbommdal bafxgdol mogamae,
M3gmms bsD@aMgdss 3b0sbgdgmb badm-
Jomadm bodamonmalb bgbgdoo asbbodrmgEmemo
35bbabdggdemmdnl goMmamgddo o6 g30bEMgds.2°
396mbab3ogMa (39b0al dggasw Idmgg39mb me-
300 obobaMK b0l dbsDEeyMmgds Ibmmme 0d

28 obgmomgdom: BGH, Urteil vom 21. April 2021 - IV ZR
169/20 - NJW 2021, 2118, juris Rn. 12.

29 08 Bobsdommdgdal Jgbobagd, Gm3gmomes ombLgdmdobal
3963560030 ©83b0sbgdgmo godmbsgmabol Laboor goem-
©9dmmas, 396mbnbdngMn K963MNgmMBolL ©sbmggz0m
oMM adboMamgdamb  39Mdm  3s(3096@0bL  Labom
33mObammdalb  bafmggdo sbodman®mml, dom. BGH,
Urteil vom 6. Juli 2004 - VI ZR 266/03 - BGHZ 160, 26,
juris Rn. 8 ff.

30 BGH, Urteil vom 9. Juli 2024 - VI ZR 252/23 - juris Rn. 13;
BGH, Urteil vom 10. Juli 2007 - VI ZR 192/06 - BGHZ 173,
169, juris Rn. 13
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BoMamgddo dgydmons, Mo Gofmgmgddaz 3obyy-
bobdggdmmdolb YAHcngMomdado Dasbals sbsbrme-

16980L 8mobmzbqdo Boc3mndge.0
Lobobssmdmgam ascgdmagdal sGambgdmdabsols
b 3035M3Nmm, HMI Lasdmggm d0Mmdgda
Lodmdomadmbsdsmommygdmngo 3sbybalbdggdmm-
dob
230M3Mbobgdnmos” o dob, gomMzzgynmbomo,

dmobmgboms A 3mmmdabomab
sJ3abmemee dndyzgds. s308ma Lagdgmmdo-
Lol Loadmzggm dommdgdo abg Mbws gsobodsm-
&mb, O3 odbm3930Lsm3z0L Fg9y(36mdgemn bom-

39%9060 Loabemggm
Bo8mndgal.3!

O®BSM3530 Ng!

2. 33m399mo Ld300mbgd0

a) 39Looo YBmgdab JabssMba 56 n(33mgds

©3baMdmMgdmal Immbmazbs Dosbals s6sbmo-
665Dy gomEgdmmo 3060l dodstm 3obmbob-
dogmo (39L00L gabom, Bmam&s babo, m3mgmo
boboo gooal, 364 bybEew 0d dabss@bom, G
030 obIMdmMgdmb
930936Mm©5.32 Bmmbmgbsbmeb ws3o3d06gdmmo

d0bssMbooma(s

360g0mga0gdo s GzofMmgdo domado Mhgds
(3. BGB-0b 412-g o 404-g 3oMoacoggdo; bo-
Jomnggmmb Ladmdsmogm gmegdbolb 207-g, 201-
9 @5 205-g 39bemgdo).

ob, ®m3 ©sdD0sbgdmol d0dofMo dmmbmgbs
VB3I Loboms ©s yzgms dgboggdgmmsb ge-

oo 3bm3939mbg gomemal, LadoMmggmmb be-

Lodoonmm 3Mad@n3zedn, doMomosow, babosd-
Igmmdsbomsb ngbo

606bnq)‘3@n:33
bogs@ozggemmb 30608058, Gmamy gomsd-

535330696000

31 BGH, Urteil vom 25. Juni 2008 - IV ZR 313/06 - NJW-RR
2008, 1350, juris Rn. 17

32 BGH, Urteil vom 9. Juli 2024 - VI ZR 252/23 - juris Rn. 15;
BGH, Urteil vom 7. Dezember 2021 - VI ZR 1189/20 -
NJW-RR 2022, 539, juris Rn. 19; BGH, Urteil vom 17.
Oktober 2017 - VI ZR 423/16 - BGHZ 216, 149, juris Rn.
29

33 Logommggmmb mbgbogbo babsdstrmmmb 2012 Bemalb 5
Ld&9g3dF0L gobRabgds - 51-5681-549-2011; sbgzg Ladm-
Jomadm  3megdbolb  mBmsnbzm8gb@etmalamgdsdsaema,
dab. 832, 39emn 16 (4.10.2024), https://gcce.tsu.ge/.



3039399 D0osbob s65donmgdol gaemgdal goebgems (badGHmgas3ns) bogommggermbe oo ggmdsbosdn

do@ggeds, gowodowgob 69bgdol ommzg30L dg-
©9a00 Jomaudgdowo  bofmbgemo  ssDnobo.
ddm3939cmds D39l Doobo smbs DN
@o bogomoggemmb bodmdsmsdm gmmgdbol 832-9
b ol bogndz9mdy bogsoggmmmb & 30608 Dol
bnbssmdga Lombgemo smd@s. mdomabol bogs-
e bobodsmoremnmd 3 m3939em0l both gemo b3 g-
(3050
aodm @@ ym. bobodomorenmb dmbsdmgdoom, bo-
Jomanggermb bodmgsmogdm 3meggbolb 832-9 dab-
oo g3omzgsemolbbobydmemn dbm3939em0lb Mgemgds
D00bol  bormmoo  Mggaemomgdol dmdgb&owsb
Eomdmodmds.  dgbodsdnbo,
go@s  bogomoggenmb  bodmgsemodm  3mogdbol
699-9 dnbroom, gowsddowggmmol dodsmor dmon-

bsboddemnmdol  gool  gobgerob

boboddmemmdolbs

bmgbooms boboddemmdal goom, mbos 356bsd-
@3 emoym, Gmdgmo bombgmob smda@molb dm-
dgbBobomgol 339 gobaemo oym. 3of39cm0 0b-
bBob300bogob g3oblbgoggdom, bosdgmozom bo-
bods@oenmd dookbos, Gmd ddmggggemob bomhg-
0 L0 0y, SdEH oo gomodowgol bgemd g -
mgdosb gsdmdwmnbom g maaemgdgdol ot mggz0b

bogadgomdy, oMedgm gdgemadmms dbaz939-
ol 6936 9bmmo dmobmzbolb maemgdsel” s sdo-

M bogomonggemb bodmdsmodfm jmmgdbol 128-
9 dmb ol d9-3 6560moc gomzscmalbbobydmemo bo-
g bodbemnsbo bobsddemmdol go@s godmo-
ygbo. bogsmoggmmmb @b9b59bds bobods&orenmd
b 8osbyz980mgds go0mJds o 3o6dskGs, Hmd
bogs@oggenmb  bodmgsmogm  ymogibol  832-g
Jmb ol bogmdzgemdg dmombmzgbs sbsen 3 gwn-
BMHdy 0dsgg dogmdsmgmdsdn gowownb, GHm-
ammdoz 030 00308300 39em0 JHE0GMEL bgem-
do oym. dgbododoboo, o9 ©sdsmsmgdemal
Imorbmzgbs 5805698l Jodsmor bob s dd -
oo, 3bmg939emol dmobmgbo; bobos ddmmso
dnokbggo.

®@59056798 ol dogm bsboermdFog dgbe memg-
3mmn Dnobol 0bodmonmgdol dmobmgbs ddmzg-
39y dbmenm omhgbocmo mogbmdno gowo-
me.'

LmbomB gemob gobdomBgdnom, 2014 6crals 6 -
3998960 538mboBGEbL3MM G Lodocngds ... dg-
gxobo m@.-0b bogmomgdodo ombgdmem 038mbod-
Mobb3mmGm

»@3%e3950"

bodmomgdob,
bods@mmenm  3memoczool 2015

dgdgmddo -

6ol 6 domGob o@dnbob&maszomemo oj&ob N ...
bogdzgemdg dm3sbabg dohbgmem ofbs bodom-
oomEemmgg30b Fsdwgb ddmmemowm. ©38mbod-
@obb3mEGm bodmomgds ...  ©odmagmern oym
dmbombgeng bosdmggm 3md3sbnsdo, Gmdgmds(;
530 m3930b00030b oygbgdmemn Bosbo vsbsDms-
@M, Moz dm3obabol dodomor bosdmggm 3md-
3obool @ gamgbaemo  dmobmgbolb  bogmdggeml
bomImoggbb.

©@5dbm3930 3Gm39bd0 dgbsdg oMo Rsgmorm
@o bobomb gemm dmobmgbsl dbomo smgnms. dsb
dogooms, HmF s38mbogdom dgdmbggzolb dgog-
3o dobo s558mbsGMmobbdm@Gm badmsemgds ©o-
D0obo o dobn omgdaemgds 8 000-sb 8 500
3dd pmeomody dgoggbs. xobdmogmmds os-
MD0obs dob @gsbos, MmIgenbs s badgooz0bm
3 gmmbommds obgnms. bowsdmggm 3md3sbnsd
B00bol dbmenme bsbnemn, 5 000 emomsdoy mmg-
b6md00, 5365DoNMms, bmenm 839385 53&m-
bo@Mmeblbdmm@m bodmomagdol bomssmogm bo-
bomgdo@ goyogoo 2 400 5dd omemsmn doocm.
dm3sbebob dogm goobonen 3 000 5dd memomn
@omhkgbon Dosbob @sRsmazel 9dbobxm gdmws.

boosdgmoz0m babsdomoremmd wowmggbocms do-
0hb0s, Gmd dm3sbabob dogem 2014 6ol 6 ©9390-
39mb Fsgboemo s@dnbob@@msz0memo bodsmamoem-

@M m3930b dggaem ©b0sbms ©sddmzg30L bo-
Jmomgds - 3dmzgemo 938mboG@HbL3MME™
bodmoemgds, mmdgenoz dbmz939c0b 11 400 cmo-
Mo@ 3gfmbs wsdmggmemo. sb0sbgdmemn 538 m-
boBmobbdmm@Bm bodmomagds, mmdenol bsmhgbo
omgdaemgds 2 500 5dd memomb, sbw 4 490
@b dgowagbos, ©sdbmz930L bozmomgdsdn
@omhs. 2015 beools 14 05bz0mb dm3sbabgd ©sd-
B393b B0obob &3m0 gdol dodbnor 3 000 5dd
@meomn gosnbos. 2015 benols 29 00bgomb
ddm39390cmds 058bm393b 4 828,7 cnomal megbm-
30l boodmggm 860D menmgds go@ombsws.

bosdgmozom bobsdsGmoremmd @oowgnbs, Gmd
2015 bevolb 29 0063606 dogmdsmgmdoo ©sd-
b0393b ©58B00698m0lb Jodsmor Dosbol 56D mo-
@M gdolb dmobmgbs dbmenmeo 639,9 momob mwg-
b6md00r 3gmbos. dgbodsdnbow, dombgrosgec odo-
bo, mmd ddm3939cmds sddmz93L 4 828,7 oo

goonbos, ddm3939emdy 639,9 momdg dgdo
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m9bmdol mmbmzbs 396 gomsg00m@s. 4

dmobmgbol 3bmgzg3gmdy 3mgma boboo
aosbgmob gb 3Mnbz030 LojosGmggmmb «dgbe-
9b0 LabaBosMmmmMb dMagam aomobyzg@nmgdsdo
336300985, 0330 93 aodbY39@nmydqddo gob-
bomamo god@momngo gomMgdmgdgdo 0dwgbow
doMB030 0ym, HmA oo Lagmdzgmdyg dgdmgdg-
™05 db33bol go3gmgds, LbmMow 0ygbgdlh oy
oMo LadoMmggmmb LabasdsGomm 3Msg@ogs o3
d54L0dol Moy LsdsMomgdmng 3mbLEgma(so-
9830(3.

Sbodmdgsemsgm 3mogibolb 832-9 dabemols dobo-
Mmmd  dmobmgbs
339390y dbmemo 0d 360D mommgdol Ro-

omboob  godmdonbomgmadl,

amgddo  goownlb, Gmdemol dmambmgbss ©od-
203930 039005698 mnbogob dgudemos. ...
dmzgdaen dgdobgggodo  goemmgdmemgdoobe-
domoremgdmngn WEmogHonmdob o (3 dobssmbo o
36 (3 boboomn oM o(33emgds; 0(35emgds dbmenme 53
ammnngmomdol 3G goGmmo, Gowgeb bowsd-

0390 3335600 058D 03930L s0g0mb 0353980

b) 39bL0s IbmmmeE s6GLydyma IgbGmymagdab
35mE9dymgdab 6560mdn

SGB X-0b 116-g 3sMog@og30b gm@Inmomgdo-
b, ,mbms gobsbmzngmmb’, as8mdmnbamg,
dgbEnmgdolb gomegdnmgdalb 5MLydmds, Lyym
33069 3obmbalidngMa LmznsmyGo ©sdmgggzol
bzgHman, 3o6mbabdngfn (39Loals Bobo30mmdss.36
396dm Lasbmzgm LadsGmmal bggmmdo BGH-
3 gfo dzgm gomsbyzg@omagdadn, MHmIgmocs
DROE™ 35bbognmEgdam dgdmbggzel dggbgdm-
5, B3d@MdMogo dgbEmgdol gobbmmzngmgds
bo38oM0bo 300R60s.3” (35 b BoamBs bagd-
3md. gfmo 3bMog, Idm3g39mal 306mbog 0bdg-
9LgdL  Lodommmgdmngn bogmdgmal gogdg

34 bogommggmmb mbgbogbo babsdsmmmmlb 2016 Bemol 22
0360b0b g56Rnbgds - 51-380-364-2016.

35 Logommggmmb mbgbogbo babsdstrmmmb 2012 Bemal 5
L9d®&93360b 356R0bgds - 51-581-549-2011.

36 SGB X-ob 116-g 3oog®ogal dgbsbgd: BGH, Urteil vom
9. Juli 2024 - VI ZR 252/23 - juris Rn. 12; BGH, Urteil vom
8. Juli 2003 - VI ZR 274/02 - BGHZ 155, 342, juris Rn. 15;
BGH, Urteil vom 18. Oktober 2022 - VI ZR 1177/20 -
VersR 2023, 129, juris Rn. 14; SGB X-ob 102-5 o> 3m3-
©93bm 3oMog@oggdal dgbsbgd: BSG, Urteil vom 31.
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dgbEnmgdolb dgdmbggzeado Lamobsme o3o3L
Qbogydgeem
dmobmgbgdo. dgmeg 3bG0g, (35L05LMS6 o33~

Rofggs o3bmgzgzolb  mymgdgddn
dbmemme 85306 dgndmgds godsmmmal, Mmwog-

Los 3bm3zg3gmo bgmdg3mmgdal dgbodsdaba
dmddggdl.

3500Mq00sb  a5dmdnbatyg

80(4)36‘3@0

lll. 565bm39FMqdalb Imabmzbab
Labg/3mbaFmgbGymmds

1. Bmasmo 3Mnb3030

(39L00L Dg3Mobadbymoa 3obbowsb godmdwoa-
botg, Basbals ©3dmg930Lsb
2505 gdol dmmbmgbal” (36985 Bomorm
1bs 456036 mb.38

5d0@md dmmbmzgbal gowsbzmabsmgol gowsd-

396dm

by3g@0 90> dmmbmzbol LadsMomgdmogo be-
%39d3gmo, Msdge obsdmayMmgdal dmmbmgbals
93Mbm3o 3o %‘36d(3000.39 9L, 3gedme, dmo-
(393L  3mmbmgbgdl, Mmdmagdoiz dodsGmmmaos
o6 BGB-0b 249-9 o 3m3g3bm 3oMogmoggdol
ob LadoMmggmmb Ladmgomadm 3meogjbol 408-
5 Im3g3bm dybmgdol aoggdom basbol 565b-
0onMq80bs 396, 539w 3obgmmo @obsbamgqgdal
3baDmayMgdabis 396.

o3 IbMng LadoMmggmmb badsMomomdn sfo-
39ML (330l ol gomgdmgds, GmA bogoMmggemml
bodmgomadm 3megdbol 832-g9 3nbemals 3oMggmo
boBoa, VVG-ob 86-5 3oMog@ognbogeb aobbbsge-
39800, ,b00bob” (36905L 0ygbgdL. bojsMomggmmb
Lodmgomadm gmogdbol 832-9 dnbemals bm@ds @ o-
ao  30bbolb  gomzamalbbnbydoom,
BMEIsm@-0nFoonmo 360d36gmmdom, 408-

9L (3bgoe

5 dm3g36m Fnbrmgdom 3obbodzMem Dosbsw

Oktober 2012 - B 13 R 11/11 R - Sgb 2014, 108, juris Rn.
38; Landessozialgericht Berlin-Brandenburg, Urteil vom
17. Januar 2024 - L 3 AS 320/21 - juris Rn. 39.

37 BGH, Urteil vom 23. November 1988 - IVa ZR 143/87 -
NJW-RR 1989, 922, juris Rn. 11

38 BGH, Urteil vom 22. Januar 2021 - V ZR 12/19 - juris
NJW-RR 2021, 401, juris Rn. 32

39 BGH, Urteil vom 22. Januar 2021 - V ZR 12/19 - juris
NJW-RR 2021, 401, juris Rn. 32
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30 o6 9bos 0dbgl go39dmo, sMdge dmaswg-
bmdMngn 360d3bgmmdom - g MmO (3
»93MbM30 30 obs jmoba®.

396mbabdogMa 3mBgbmnggdal 838 Fobbosb
obg39 893m3bomgmdl, Mm3 3bmzgzgmal dgb-
Ommgds 8 B0sbolb sbsbdmanMgdal dmmbmgbs
3mbaMggbG e, 26y 3oM3390w@o 393000 g
Ma356MmM3560 Nbos 0ymb. 530G M3 goobgmal o6
9939909056905 abgmn bgmymegal 3m339bLs300b
dmmbmzgbs, HmIgmoi 93mbman3neo cgombsd-
o dgqbodsdgds
(3b3Mnmgdoo ab. C. lI1).49 ghoggemmgbgdal gb
dmobmzbs 3oMsdnt dbmmmo SGB X-ob 116-9
3oMogmogals 30fMggm
BoBmysmndgdmmo,*! o830 ngn 6mG30l 80bbo-

M0boo  sdEggnm  Mobglb
.40

boboemdos

©obo(3 o dmmbmgbol gowsbgmol ggomamgdals
3563badmgMgmo bodyzolb ,Me8gbswas” godm-
y9bgd00sbs(y  g0dm3nbotgmdl, obosi  gb
96mdM0350 653mmgda mzgambahobm nymb (do.
VVG-ab 86-75 3oMogmogo; badosmggmmb bodm-
Jomadm 3megdbob 832-9 d9bmob 3nofggmn babo-
mob 306390 Bobswamgdal dmemm baBoma).
96ma306mm3b69ds dggbgds Mmamt(y 3gfomeb,
abg dmobmzgbol bobgbs s dmmbmgbal 3mb3Mg-
& bLagobl. Rzgnmgdoag, Immbmgbals, 3gMom-
©obs s dmmbmzgbol Lsgbob gMmggzemmgbgdal
LogFom @gMmdabom ,3mbacmabGmemmmdsl” ¢bm-
©9096. a5bLbgszgdsms NRO™ dzox0me bomdm-
boRgbow, ,3mMbaM¥gb@nmmdalb” (36905, gob&m
3539500, Dma kg Ibmmme 03 bsgombol sewbe-
60dbogo 30dmaygbads, dndsFmmmos o oM
0babmanMgdol  Immbmgbs abgmo bgmymaab
3™M339bbLao300b0396, MmIgmoai 93mbmdn Mo
b3 Mobib dggbodedgds @Mmal mgom-
LodMoboo - EOMoma 3MbaEMgbBYmmds - o
dmmbmzbob Logbals MgambsdGabom - bagbmdmo-

30 dm6&€)‘336@‘3@m60.42

40 BGH, Urteil vom 22. Januar 2021 -V ZR 12/19 - NJW-RR
2021, 401, juris Rn. 32; BGH, Urteil vom 8. Dezember
1981 - VI ZR 153/80 - BGHZ 82, 338, juris Rn. 14 ff.

41 ,bbgo jobmbobdngm gdmemgdgddg @omdbgdmemo doo-
60l 565D oM gdol dmobmzbs Lowsdmggm bwdogdddy,
068 gamsz00b sbdomgdolb gobdsbm z09cmgdgem bmdo-
9980y o6 bmosmamno obdomgdol gobdobme z0gemg-
39 bmdogd®dy sowowol 0dwgbom, Msdwgbswsry dob
0060l godmdbggg0 dgdombzggolb bogadzgmdg mbos go-
bgbm 309emg806s bmgnsmamo dgb&mmgds, Gmdgmos

2. Imabmzbsms ghmg3zsmmsbgds

dmobmgboms  gMmagzefmgbgds  dmombmgl,
™3, gPmo 3bM0g, sbsdmeyMgdal Immbmazbgdbes
o, dgmg dbMog, 3bm3g39mab o6 Lbgs dgbeyy-
mgdol  gs6dsbmE(309mgdgmo  bmdogd@ol dgb-
mg090L sMbgdomom ngb@Mo LsdsGmmgd-
6030 5 g3mbm3oz o dobobo 3mbrgm. sbgmo
960335Mm3bg05 Md305039 oM oMLoMAL, Mm-
©qbsy 3dmgg39mal dgbEmmgds LogMome o6
oMol dodsMmorgmo  bgdmombodbymo  goagdom
2000 boNE9d0bo396%, 969y 3mb3F g mn g3mbm-
303960 ©dbs3mobol 3m33gbLacznsls o6 gaLabyy-
6905 (J399mm, a). ogozgs, MmEgbs dmobmg-
bgdl gobbbgoggdmman LodsMmmgdmogo babosmo
5d3o (J398mom, b).

a) 0560l >dM3935/3ys36 M3bbsDdy >DM39-
3%

aa) >dm3zg30L Labgmdgdalb gMEM3sbgoabs-
356 35305365

b99mombadbyma bm@ds@nyma dobbowsb go-
dmB0baMgmdl, Mm3 3g@dm bowsdmggm badsm-
»dmdo Immbmzbalb goabgms dbmeme g.6. bo-
obob @odm3930L dgdmbgggzedos dgbadmgdgemo
(bogoBoggmmb Lodmgdomadm  3megdbob 799-9
Inbmol 3oMggmo bobomal 3oMggmo Bobswawg-
35; VWG-ab 74-9 o 3m3m3bm 3oMoamoggdn),
oby) 35306, MmEaLyz Losdmggm dgbeymadals
mEgbmds 3mbiMg@nmoe bomdmdmdarn Jmbgd-
03 ©bs3mobdge sdmzowgdamoa (ab. sbgsg
bq8mo, B. Il. 1).4 D0sbol ©obdmzgg3sL @306ab-
3ofgds 9.6, dgom  0obbody  @odmzg3ze
(bogommggmmb  Ladmgomadm  3mmgdbol 799-9
dnbmol 3oMggmo 6560mab 3g-2 babowowgds; 0b-
amoby@o gumm g0dg¢z0635my &qgmdaboo: fixed-

08539 bobob D0obob om3mebamol 9dbobamgds s 0839
3gmomeb dggbgds, Gmdgembes odb0sbgdernl dogm go-
@obobmgemo B0sbob obsbonmgds.”

42 sbgoo g08myqbgdol dogsmomoas: BGH, Urteil vom 22.
Januar 2021 - V ZR 12/19 - NJW-RR 2021, 401.

43 BGH, Urteil vom 4. Juli 2001 - IV ZR 307/00 - NJW-RR
2001, 1467, juris Rn. 25; Voit in: Bruck/Moller, VVG, 9.
Aufl. 2009, § 86, Rn. 13, 17 ff.
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sum insurance), Gm3dgmog 3MbiMg& o dmo-
bmgbomgdol ©ogsmgsl of gdbsbymMgds. dab-
030l @adsbobosmgdgmos, MmI Lawsdmggm dgd-
0b3930L @oam3abol bosdmggm dgbeyymadals
mEgbmds babsbbosmss gobbadbmgGmmo ©s 3mb-
309@0mo Dosbals Bom3mdmdabs ob 3ol dm(sq-
mmd5bg o6 50l odm j0gdymo.
dogomoma, 39Mdm gobdMmgmmdol odmag-
35, Mmdgmo(y Ladgn(z0bm 3 3NEMbsMmMdal 3mb-
3098 mmo batggdol sbsbdmayMgdsl gdbabymg-
35, VVG-0b 86-g 3omogmaggabes o bajsmoggmmb
Lodmdomadm 3megdbol 832-g dgbmals goggdom
B0560b B3935, Dnobal abmgg3z0L bobosmb
o6 (330l ol gofmgdmgds, HmI 3gMdm Kobdtog-
mmdolb ©sdm3930L 30Mmdgdom gomgzamabboby-

dgemo dgbymgdol gomegdmgds ©sdbosbgd-
ol Bosbol  8bsbmoyMgdol  3omEadymagdols
RoMamgdlL Lzyds, dogomomsw, 1339 bablbgbg-
b0 396Mdm 3mobogsdn 33Mbammdol batgqdal
365b0omMgd0b d98mbggzodn.+

530b badnMobdnmme, s350dymamdals pmoymo
d93bgmdob obmizgse s bLGsEombamda ymezbals
Eog®o d936gmdal abmggsze dyot cobbody
@>b0393°b 80939036909, M3rgbRy3 R>DEE]-
@0, MHmam@ bgbo, 9390dymamdals ob bGszo-
mbofmdo ymxybob moommgmo pmabsmgol godbo-
939 096bsb 000g8b.4¢ gL 8580bs(3 sbgs, Bmeg-
Lois Loadbmggm 3ofmmdgda dgo3o3L g.6. dg3-
sz Drgamb, Mm3mab 3adsbos, mego@sb so-
30emb 3960dm 935034mBmdal @moyMo dgdbgm-
d0bs s IMmBoma dgdmbogmal s 3omgzol s6sb-
03 980L  306mbabdngMa dmmbmgbgdal, doge-
oo, 39m3sbnsdo  356mbBabdngHo K63 g-
mmdolb ©obdmgg30L vgo3ymymdal dg36gmdal,

44 BGH, Urteil vom 4. Juli 2001 - IV ZR 307/00 - NJW-RR
2001, 1467, juris Rn. 25; Brandenburgisches
Oberlandesgericht, Urteil vom 11. Januar 2023 - 11 U
34/22 - RuS 2023, 526, juris Rn. 23; OLG Stuttgart, Urteil
vom 12. April 2022 - 1 U 205/18 - ZIP 2022, 1047, juris
Rn. 99

45 g9M3sbmm  03@mMbLOGMObL3MMEM oDM3g30L  Ladom-
mado 9.6. sbamo momgdamgdal emdabmeb s jogdo-
9dgmo sbommaan®o Lo jombolb dgbobgd do. Voit in:
Bruck/Mdller, VVG, 9. Aufl. 2009, § 86, Rn. 13.

46 BGH, Urteil vom 4. Juli 2001 - IV ZR 307/00 - NJW-RR
2001, 1467, juris Rn. 25; OLG Stuttgart, Urteil vom 12.
April 2022 - 1 U 205/18 - ZIP 2022, 1047, juris Rn. 99;
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309nma0ob dgmgase odmggmmobasmgal nds-
b9 3980 B0bbLYME Fg3mbagmal Jomygds, oMy
3ol Dosbol g0dm363930 dgdmbggzal asmMgdg
99698m©.47 535084mxzmdol pmammo 39869mdals
odm3935 30 bosbob edmgg3ze 0d6gdmms, o9
Loodmggm 30mmdgdal abgogom maymco dg3-
bgmds bmgowo 3mbiGgdmmo dMmdnmn dgdm-
Logmol absgmabol 3m339bLaznsdy 0gbgdmes
M609680693mm0.48

Mmam® (3 0339 9006036s (dgdmm, B. 11. 1), bo-
obob obm3930L bobosmb, Mmame bgbo, o6
(3300 ob gofMgdmgds, Hm3 bosbolb gsdmabgggn
dgdmbgggoom Bomdmdmdoemn JmbgdMogo b 3-
mobo 3omdomuyMam g08momzmagds, 3535mm0ms,
Logd0obmdal dghgFgdal obmggzoLbal mammyyy-
mo dghgfgdmmo emobsmazol gojbofMgdnmaoa @o-
Mogob boggydggmdy. gb, byyem 3306, 3530b dmg-
390098L, AmEaLyz Losdmzgm bgmadg3@madal
30bsbo g3mbm3nz Mo sbszmabol 3m33gbbaso-
05 s GodboMgdamoa GoMogn Godndgdyma dg-
%33Lgd0m Bog@mdMng bosblb 360d3bgmmzgbow oM

5009358 qds.49

bb) 3gs6 0s5bbsbg @3bdM3930L5L Immbmgbs
36 ad503mab

30000006 dgo 0obbodg adm3g3ze 3mbicg-
&mo dmmbmgbomgdol ogsmazsl o6 9dbabyy-
6905, 35bdy oMz VVG-0b 86-g 3oMogmogn o
o6 (3 bogomonggmmb badmgomadm 3mogqbolb 832-
9 3nbeo o6 g58maygbgds. dgbodsdabow, o3 ob-
0393900050 353md@nbstyg Immbmgbgdo ymggem-
030b abmggnmb MRgds s 3ol bamggdmol
Roongmol 36063039800 Logmdzgmbg®® 8amgd«-
™o Lasbmggm dgbErmmgdal Bosbdo Romgmes o6

OLG Oldenburg, Urteil vom 15. November 2006 - 5 U
68/05 - juris Rn. 46; LG Berlin, Urteil vom 16. April 2013 -
7 S 5/13 - VersR 2014, 191, juris Rn. 46

47 358000Mgd0b o3Mdomgal dgbobgd 3. badsmmggmmb
Bgbogbo Lobedsmommml 2012 Bemob 17 mgdgmgmals
a5b6Rnbgdos - ob-663-624-2011.

48 BGH, Urteil vom 4. Juli 2001 - IV ZR 307/00 - NJW-RR
2001, 1467, juris Rn. 25

49 BGH, Urteil vom 4. April 2001 - IV ZR 138/00 - BGHZ 147,
212, juris Rn. 16 ff.

50 a9M3s6ma badsmmmol gudgdmgdmymo gosbysgdn-
mgds bombemob ebm3zg30Lb Igbemmgdgdomsb s jog-
Jdotgdoor: BGH, Urteil vom 19. Dezember 1978 - VI ZR
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dmgobmggds. obsMomgdmmoal dgbodemm go3-
©0EMqds, M3dabomsis Losdmggm dommdgdo
1339 boblbgbgd d93bm ez drgaml o6 dga(zo3L,
bodaMommadMngsm, Mmammi bgbo, 3GmMdmgda-
60 o6 5M0b, MoEasb sboMomgdymads gb dgog-
a0 bgdoymmymmdoo  gowsbomo  3Mgdogdom
»,890d065"" o Losdmzggm bsdsmsmon gsdwnc-
980L Bmasw s30domzgal o6 0(36mdlb.%2

B0sbob admzgzobs s dyom mobbodg sd-
03930L 3530%30s, abgzg MmamMz ob gofMgdmg-
35, ®md LagoMmmggmmmb Lodmgomsdm 3megqbob
832-9 3ybemo dbmmme 30Mggem domasbdg godm-
0y4969ds, 360b(3030L Mbyby LodoMmzgmmb be-
bodaMomm 3Mod@n3odn(3 snsMgdyemons:

bogs@omggemmb bodmgsmodm jmogfbob 799-9

Jabmolb 00bsbdo, ©odmzg30L bgend g6 9emg-

300 db@z939w0 350RISG0d, ©@IDm393b by
dggmmemgdol 3o md g0l dgbodsdobow smbsdms-

ammb bowodmggm dgdobgggzob osogmdoo doyg-
698 mn Doobn. dgomo gobbodmgmmemn bowod-
@390 0obbolb dgdmbzgzedo ddmagz9emo 3sm@g-
3mmns, go@onbsomb boodmagm mobbs 56 gobo-
b 309c0mb bbgs dgomobbd gdmemo dmjdgogdo. ...
bodmgoemsgm 3mogfbo 0sdm39556 bowsdmzgm
068 9m9bob dobgog00 sbsE0bbgdb. o8 orgoembsd-
moboor  godmoygmas  bosbol, bLogzmbemobs o
@890 dgdmbzggob ©sdmzgze. bosbol ©sd-
©3930L 696930 dmo3036 HmgmE (3 Jmbgdol ©ob-
3930L bgend g6 9m993L, obg dgbodg Somab bo-
bomggdmmeo ©odmzgzobs s 3obabobdggdenm-
30b 0obdm3z9350L bgendg 6 memgd gdl. o3
bogmiberob  ©0dmzg30bsl  baydmmgsznnb
3M0b(3030L  godmygbgds dgdmmmmmns. bogsm-
039emmb 9D 9609bds bobodsmorenmd 2012 6emols
17 0g39m3emol go06 4398 0emgdsdn 35685580,
mmd bogomoggmmmb bodmdsmodm jmmgdbol 832-

218/76 - BGHZ 73, 109, juris Rn. 40 ff.; 3yo6 oobbady
©odm3930L dgbobgd: OLG Oldenburg, Urteil vom 15.
November 2006 - 5 U 68/05 - juris Rn. 46; OLG Stuttgart,
Urteil vom 12. April 2022 - 1 U 205/18 - ZIP 2022, 1047,
juris Rn. 99.

51 vgl. BGH, Urteil vom 4. Juli 2001 - IV ZR 307/00 - NJW-
RR 2001, 1467, juris Rn. 25

52 BGH, Urteil vom 18. Februar 2004 - IV ZR 94/03 - NJW-
RR 2004, 753, juris Rn. 21; BGH, Urteil vom 4. April 2001
- IV ZR 138/00 - BGHZ 147, 212, juris Rn. 12 ff.

9 dgbemol 6m&d gd0, Gm3mgdos bosbol wsdmzg-
30b dggbgds, Lozmzbemol @3990 o6 godm-
04g6905. Logoboznm bobodsmorgnmb gobdsmd g-
300, bogzmzbemob ©0odm3930b0b bowsdmzgm dgd-
ob3950b @oamds ©sddm3930L MmEHIsg dmarbmg-
6oL dommsmns 6s:dmdmdl, owdze ddmzgz9em0
@R gdsdmboeno of s60b, gobosbmmsogmmb bo-
@d@g9m Jgbmgmgds o dglrgs @acoddamo
3obambobdggdenmdolb  bogmdzgemdg  sdbnsby-
39l o8 dgb&maemgdol edEmbgds dmborbmgmb.
dgbedsdabo, bodmgsemsgm 3magfbol 832-9 db-
o, Bmgmm (3 b3gznoma@mo dmbgbmnggdo, dmsg-
I dgdobz93009 sbsermannm 596 3036 (3900-
©985, M385b sbgon 356doMm@Egds Jobmbols mdo-
9@ doBbgdl o6 dggbodadgds. ...

bogmiberol oD 39300
30m35mobbobgdmemo  Loosdmggm  dgdombzgzol
@oamdobol  sdmzgmen dmobmzgbol  dgenm-
39l mmdogo dmobmgbs bomdmgdmds. o zo
3393900 9Rgdsdmboeno 56 ofmob, gowsnbo-
@mb bo@odmzgm s60Dmonmgds o dgdwmga ©g-
mog&ama 3obabolbdggdemmdolb bLogymdzgemdy dg-
bododobn  cmobbs sdB0obgdgeml  dmbobmagmb.

NP 009HNM300

3J9@ob godmdnbomyg, 832-9 dmbemno, Hmdgemos
sbgoo ammngmomdgdob dmdbgbmoggdger b3g-
(3000m bmmdol bomdmsemgnbl, dmz98me dgd-
06393509 0boemannom 390 8036 (390980, Bow-
306 obgon 3obdom§gds jobmbolb mdogd & do'd-
693 o6 dggbododgds.®

03 9900930 obOLIdYMYdMmIE Jofmmm ovy-
Moome modgMs@n@sdo 393mgan ImbodEmgdos
a5dmm 4dyyemo:

Lbogmebemob  ©obdmgg39do
3M0b(3030b  godmygbgdol ogMmdscmgs  go3mdbgdo

beydEmmgoznonb

3399968, M3 sbgo dgdmbzgzedo ©oddmag-
30b 9bogmdgmm godonwmgdols bogmmbg mbwos

53 OGH, Beschluss vom 24 Dezember 2020 - sb-1121-
2020.

54 Logommggmmb mbgbogbo babodsGmmmb 2012 Benalb 17
®9d96M3mab asbhabgds - ob-663-624-2011; sbggg Ladm-
Jomadm  3mmgdbol  mbmonb 3m3gb@emalnmgdsdgama,
dab. 832, 39emn 10 (4.10.2024), https://gcce.tsu.ge/, bos-
3gmaom bLabadommmmb 5638968 9ddg domamgdoom;
obggg Logdemmggmmb abgbogbo Lobodsmormml 2017
Beoob 10 mg@madmnlb gowsbygzg@nmgds - 1057-1017-
2016.
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aodmomobmb. gomos odobs, bozmbemol ©od-
0393000 dmzaemo Gobgob @goemndszoobsl dm-
bomggdemol bEmen sbsDmon@gds, ©s 356 8emo
bogzmbenab s@agbob 3989600,
dgdengdgeos.

odge gb obodpgmgds @odoggMgdgmn oM
o60b. LomiEbmob odmggzobsl bojsmggmmb
bodmgomadm 3mwgdLol 832-9 bl gsdmuyg-
bgdmmds guydbgds oMs 3s3oMgdals ©3Mdsm-
3oL o6 ,B05b0lb 3mM33gbLaznnl Gofmgmgddn Lo-
@bl smeaqbolb” dgndmgdmmdal, sMsdge
03sb, M3 LogmEbmolb obmggzs bosbol ©sb-
03935 30 363, YoM mabbady abmggzes. sbgm
obm3q3530 Loodmazgm JgbEmmgds per se
3Mb3Mg@nmo dmmbmgbomagdol ogsmzal oM
93LabEgds s 880@m3 dgbodemm Dosbal sbsb-
09 950L dmmbmzbgdmsb msegnabzg 396 ngbg-
35 3mbaMmgb@mmoa.
Lodom-

b) dmabmgzbsms ghmazsmmzsba

omgdMagn babosmn

dmobmgboms ghmggzommabgds msegnosbgg o6
5@bgdmdL, MmEaLa(s odbM3930L dmmbmabs dg-
bodg 3ol dndstm, 3bmggzgmol dndstm dmon-
bmgbobogob asbLbgoggdom, gommgdymgdombe-
dofmmgdMngn 30 56, bobogmmbadsmmmgdmogo

bobosmnbos. oy dgbmdal 3dmgg39mo

be393b 89mdgmo bog39m0@eb 3o5M(39Tgsgero
bobdGnm go3mbggmmo Bosbab sedmabgmals bam-
®9gOL MbabMInEgdL, gmad@neo Dasbal s65b-
MMM gd0056 g53m3mnbamg dgbadmm dmmbmgbs
omMIMId0s. 013(39, 4] 3gbMdmal qmod@-
60 35byybobdggdmmds of 5Mbgdmdl, b3nbos bo-
39bmdmmbadaMmommgdMogno dmmbmsbgda, dogs-

53-

momo, LagHom LabadmgMm boggdmdal aoba-

a@gdomn g0dmbzgnmo dgmgaol smdmgbzmab
dmabmgbs (BGB-ob 922-9 3sGagmogn ob Logom-

039mmb bodmgomadm 3mmgdbol 182-5 dqbmo),

55 0Mgdsdgomo, Loadmzgm gMmngmomdgddn dbsmgms
MBmgd9d0l gomsebsdfgdal 3o gMandgda, cmdomabo
2016, 102.

56 BGH, Urteil vom 22. Januar 2021 -V ZR 12/19 - NJW-RR
2021, 401, juris Rn. 31 ff.

57 3. BGH, Urteil vom 1. Juli 2014 - VI ZR 546/13 - BGHZ
202, 1, juris Rn. 9; BGH, Urteil vom 10. Juli 2007 - VI ZR
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dgbmdnb 3bmgg39m Dy 396 30(9030.56
960335Mm3bgds sbg3g oM sMbYdMIL, Mmeg-

Lo, gfomo 3bMog, 3dm3g39mol ob bbgs dgbev-
mgdol  gobdabm@zngmgdgma bLdogd@olb dgb-
Bamgds o, dgmeg dbGng, s65bmonEmgdol Imo-
bmgbo bosbol Lbgoabbgs bygml dng390369-
35. 3ogomoma, 30MHm369ma bosbolb gofmgmagd-
do 3o gM0somMn s 3Mads@gMosmun bosbol
360D Mgdal Immbmzbgdo gMmazemmasbo o6
oG0b.  do@gMosem@o  bosbol  sbsdmanEgdal
dmobmgboms gofMamgddog 3o, IMm3nma dgdm-
Logemolb ©sbsgzmobol 3m339bLasnols dgbmmeg-
d0b d98mbg93530, bmemmE 33539 6 3mMnbmSb
0539380698990 basbol s65bmonEgdol dmon-
bm3gbgdo dgadmgds gomsagnwgl.

3. 3mbaMngb@nmmds 306Mm 3335800

dmabmgboms gMmggzecmmzbgdol bgdmambad-
bymo sb3gd@&gdo, Gmammz Bgbo, dgosMgdom
M3MmMdmgdms, beommm 3mb 3Mg@ymo dmmbmgbals
Logbol 3mMbaEmgbmmds yzgmadyg Moy Lo-
3oobms BAgb dog3mogbgds.

a) pMmaon 3mbamugb@mmds

d9bodg 3oMal FodoGon obsdEeYMgdal Fmom-
bmgbo 3Dmg939mbs s bbgs dgb&mmmgdal go6ds-
b 30g9mgdgm bdogd@dg Ibmemme 03gboo
dgodmgds ao030009L, Mdgbswss dsm dnge
a06bm@309mgdamo  gbBymads 0dsgg 3gHo-
meb dggbgds, MHmIgmbei ©edb0sbgdmoal dogH
SbobabdraMgdgmo Bosbo - EMHmomn 3mba My gb-
&mmds. gb SGB X-ab 116-g 3oMogMogal 3o6-
39 bobomdn 3oMEadnmos gomzgamabbnbydyemo,
09330 (39L00L yggmes bbgs dgdmbgggedars dgbe-
dsdnbo dmBgbmnggdals 30bbosb
353m30bsMgmdL.%" b by jomba, Jogsmomasr, do-

192/06 - BGHZ 173, 169, juris Rn. 13, m®ngg bmgosema-
0 3gbegmagdal aobdabm(30gmgdgm bbgs Ludagdd dy
3mobmgbal gosbgmol dgbobgd; BGH, Urteil vom 17.
Dezember 2002 - VI ZR 271/01 - BGHZ 153, 223, juris
Rn. 18, bogs®m ©sdbogddgdmal 3mmdolb s6sbranmgdals
393Mdgmgdoesb 30dmImnbatyg dmmbmzbgdol dgbobgd;
OLG Dresden, Urteil vom 8. September 1999 - 8 U
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36 bosbobsl BomMdmadmds 35dab, Mmeg-
Lo 3gbegemgdetdy gomegdame bydogddo oi-
3mgds, MmamMis 39M3sbym LadsMmamdn ©sd-
bogdgdemal ogm FGMBal sboDd@ayMgdal asa-
dgmgdoesb Bomdmdmgsmn dmmbmgzbol  xob-
IMmgmmdab 3obmbabdngfMo 3dmgg39mdg go©ab-
3mobob, 56 Mmabay 3mbiMg@yma dgbemmgds
dbmemme 35bbodzMMma 3gMomeobsmazal bmm-
(309@ads, 3d35momom, a9M3sbnsdn dmgmal
d93bgmdol dg3mbgg3zoda.

b) LsgbmdMangzn 3mMbaMmygbYmmds

396356050 LagbmdMngn 3mMbaMvgb@memdal
dgbobgd gofmomm 30bmabGngs sMbgdmdl, GMma-
mobl dbmemme (3om3ggmo sbdgd@gdal gobboem-
300 o7 dgbadmadgmo.

aa) doMonso 3Mnb(z03980

a030x3b0lb  3MogomMosbmgabo  3GMbmgdnl
30dgo abos, HmMI 3mMba®gb@memmds 3obnbalb-
3390mmdolb M0 gMHmdoEsb s Lawsbdmggm
oxsMm30L  PMomogMomdoesb  gsdmdonbamy
dmobmgboms 0gb@Mmdal o6 dmombmgl; bs 3-
3560b0s Jomo 93mbmdozMo 9Bmagzemm3bgds.%8
sbgmn gfmgzomm3bgdal s@Lgdmdabals dmmbmga-
bob go@sbgmobomgol sgy30mgdgmo o6 sMals,
M3 Losdmggm ogsMmgs bosbol mommgmm
Gom3gam  3mdbagnabsg dmozo30gL. Lagombo
bmgosmy@o dgbAmgdgdal byggMmosb dgdwg-
30 3sg5momom dgadmgds Badmhbrogl:

dm3sbbols 300060 35d0 ddmdosmmdol 3G m39-
bob omobbmma dommagol dgrogge dmbomBgengl
ddodyg 0d039m0 s gbogozamo sdoobgdgdo
dno@gs. dmbombgemg obsogdgdmemo oym dgdm-
o dgbsodemgdenmdal dgmby 3omos bobgemlb-
bmdo, mmdemols mboldngdoms bot x93L, oggdn 3
000 g36mg 398b, 89mdsboolb @sbsgdgdol ggwg-
@ommo bssggb@m, Gmame 3 dgb&memgdol go6b-
dobme (309098 9em0 bdogd§o, gomogos. SGB IX-
ob 136-9 3omogmognl dobgogoo obgomo bobg-

2048/99 - VersR 2001, 1035, juris Rn. 17, 3630l 565%-
maM9dob gogMmdgmgdol dgbabgd.
58 BGH, Urteil vom 9. Juli 2024 - VI ZR 252/23 - juris Rn. 12

mbbmgdol sdmz0b0, bbggdomsb gmosw, dybd-
o dgbsdemgdmmdol d4mbg domoms dmmdon-
baybomnsbmdal dgbomhmbgds ob gobgnomom gde.
sdobomgol obsogdgdamadn dgbodsdol dmmdnom
360D ommgdsb 0mgdgb.

bomb gemoo dmbombgeng ombmgos dobo sds-
Bgdoomo dmdocmn dgdmbogmnlb Doobob sbodmoy-
M98sb, 39Mmdme, 0d bgengsbl, Gmdgmborz dgd-
anemo dgbodmgdmmdol s@smbgdmdabolb doo-
@985, Lsbgenmbbmdo domgdmman 565D nmg-
3ol godmgemgdoor. dm3obabgoms Imbsdmgdoom,
@obogdgdol gggmocnamo booggb&mb dgbma-
8930 dmbsmhgemol dmmdoma dgdmbogemol do-
3bmob 3mbammgb§emo nym s sdodmd o8 boos-
6ol 0bod@onmgdol dmambmgbs doremosbow bos-
39668mdg gowogows, 9.6. xa3nu0l ;mgm@ools bo-
B9939e -

03obmob s 393d0Mgdom a9M3sbool gggMo-
@G0 93s0mgbo LobsdsBmmm asb3s6GogL:%®

»8) bogbmdmogn 3mbammagbdmmmds oMb g-
3mdb, mmogborz 03db0sbgdemol 565D mmgdal
3oRIS Y3 @ bmioomg®o @sbaggzolb 306+
dobme z09cmgdgemo  bwdogd&ob  dgb&Hmengdol
3om@gdmemgds msgz00b0m0 JodbmdGomdoor  gm-
0dobgol gdombzgge. gb 0d dgdobgggzodn mbws g0-
3omommo, GmEgbsiz Losdmzgm bandogd§nb
dgb&mmgds s ©sddnobgdemol dogm gosbsobmg-
o dosbob @5 doMmsmagdmemals
gm0 s 03539 @sbs jemolols 3md3gblbososl 9dbo-

365D onmgds

b gdo. bogdsmobos, Mmd bmzosenamo sdm3g-
30b o335 0og0b0 Loboor dmozog9b 08 Bosbl,
mmdgemd g3 5905693 gemo 3obabl 53980, dbnd-
36900m3B5 36 573, QM MmNns ;O oMo sDm3Y-
3000 dosbol moomgmeo  (35em3gacm0 3mbozno
(dom. bgbo@ob 2013 6emols 25 ngbnbob gosbyzg-
Gomgds - VI ZR 128/12, BGHZ 197, 316, 39c0
26; 2011 6¢mob 3 sobob gowobyzgnemgds - VIZR
61/10, VersR 2011, 946, 39¢c»0 14; 2010 6emols 18
doobolb gosbyzgdomgds - VI ZR 142/09, VersR
2010, 1103, 39¢m0 15; ...). ...

mmamm 3 bgbodds 9359 obodbs, 9.6. kgm0l
ogm& ool dobgogom, dgb&mamadol gobdobme zo-

gmgdaen bydoggdob & gamagboboomgol Logomm

59 BGH, Urteil vom 30. Juni 2015 - VI ZR 379/14 - BGHZ
206, 136, juris Rn. 14 ff.
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bogbmdmngn 3mbammgb@memds dmgssw dsdo-
bs(3 0806y ds, mmoybocz dgbmmmads s Dosbal
365D monmgdolb dmobmgbs ghobs s ndsgg bos-
bob xaanb 9dbobumgds. owdzs od dowamdol
@bndbmmagds dbmmmeo bosbol Mgammnm gdob
30domBnggdes. gb of godmmorzbogh odol dgdmb-
dgdol om0 gdemmdal, sdomoemgdl o ofo
SGB X-ob 116-g5 3smogmogol odmo s dodobo,
mmd 365Dmonmgdol dmobmgbs s bsmsmgd -
ol bozgmo dgb&mamadol g3obdobmm zo9emg-
39emds bmdogd§ds gobobmerzngemmb. o8 dogm-
9980698 9cm0 3H0Bgm0mdol gomadg dgodemgds
6omImodzol mbsdomoenm dgoggo: s dsmseng-
3mends, Gmdmol bobom ggdmme bosdmagm by-
309480 obEHnemgdl, ©sdd0sbgdemal dodsmor dg-
DdmNsgo dmobmzbol dowbgosgew, b memo
3b60Dommagds g9m doommb, Gmegbsz bowsd-
@390 badogd§ob dgb&oemgdgdo Dosblb cogobo
boboor  domoomos 1 305dofmogds, dogmsd dob
dbmerm 6560enmdMmng gomagb. ...

SGB X-0b 116-5 3omogmoxol 3omggmo bsbo-
ol 3omzgemo Bobo@omgdoom gocmgomolbnbgd«-
o 3obmbobdogmo (39b00b GnDsbns, Hmd dgb -
mgdol 356dsbmm 309mgdgemds bmdogd§ds, Grma-
ol dgbmamadooss odomommgdaemol Doobo
s@dmogbamo, M9amgbo gobobmm 309cmmb; bmso-
senamo dgb@Haengdol godm 0sdb0sbgdgero wswd-
bobamgdmo of mbs gomognbmamogb, bmenm
@5 BoMmomgdmemol mmdsgn sbodmonmgds cmsgo-
@ob mbos 0gbglb o(z0emgdaemo. ...

bobgembbmb bobyob s 3Mmmegbommn dmddo-
®960b 98939807 dmbomh gemol obofdgdol gsdm
@obo dgdob gggmomama bosggbGmb dogm g6~
bmegogegd e Igbmgmgdgdob bogadsamdy
dmbombgemols dmmdooa dgdmbegemol @sbo jemo-
bob 565D @onm 980l dmombmzbol booggb&mdg go-
@obgs 38 dndbol bLadoFmob3nmme godmnbggzmo
08sb, ®mmd dmbombgemg, Gmdemol bosbory od bo-
boendo of 9bodmonE gdmms, sg§omma dodgmos-
mambsdsmomgdmogn mgandodszool o6 mbol
aodm dgdmbogmolb ©obo emabl 39msm dmocmbmg-
®o.

(1) gBomn dbMog, sdsmoemgd el dHmmdoomo
dgdmbogenol d0sbol Loboor dgmdemos dmoombm-
3mb yz9ems 9306mdo @0 0sbsemobob 565D mo)-
0955, mmdgembsz 0gn gobozalb 0dol godm @s 0d
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Rom8emgddn, mmd obnobgdol dgoggew boga-
mof dmmdoor Mbomlb 396 049693L, o6 Hmdgemos
dobo beremo dBmmdomo godmygbgdommdalb d9d-
@306  35dmInbomgmdlb  (dom. bgbsdob
2013 6ol 25 0gb0bob gowsbyzg&nmgds - VI ZR
128/12, 0439, 39cn0 13; 2008 6cmols 8 s3mocmals go-
woby3980mgds - VI ZR 49/07, BGHZ 176, 1009,
390 9; ...). 8dsb dogzmorgbgds dmbomBgemols
dogm dmambmzgbocmo s 3oMmamemo dgdmbogoemos.
(2) 3gmeg b&r0g, dosbolb Gmgemody xamozn-
boogob  dngmogbgdobogob  odme 0098 ms,
365D monmgdol 99399985698 woboddgdol o39-
@gmsmamo bosggb@mb dogm dmbsomh gemol dgb-
eammen dgbodemgdenmdol 4mbg Somms bobg-
mbbmb bobyol o 3mmagbomemo dmddowgdol

98939809 obofdgdobomzgol gobgmemn bs xg-
30(3. bobyembbmdo odomomgdaemols obsoddg-

Boboob s 3o3d0mgdmemn bom xgdo dgdmmomemn
dgbodemgdenmdols 84mbyg ool womhgboemn dmm-
doorn gbomol googd@onmgdsl o, 88 goggdoo,
doborgolb 0d (36mzm 980l 69bmsb dogbodsmamswo
doobenmgdamemo dpgmdsmgmdols smoggbsl 9dbo-
b gdos, Bmdgmo(s 008500569890 dgdmb 39300
3om9dg 0ombgdgds. sdnGmd gb bom xgdo doBg-
@osenam  B0sblb bomdmowagblb (bgbs&nlb 2015
beolb 27 05b360b  gosbyzgdocengds - VI ZR
54/14, 0439, 39em0 18; bgboGob 1991 ol 11 n3-
6obob gobhnbgds - VI ZR 307/90, NZV 1991, 387).

(3) obogdgdob ggogmormnma  bosggb@mb
dogm 58 dgb&aemgdgdols g3sbbm 309cmgd00r dm-
bomhgemy ooz0bmgemogds dgbomomemo dgbed-
mgdemdob dgmby 3omms bobgembbmdn wobs -
dgdob bom x980b5856. 0dsgmmmmom, SGB X-0b
116-9 3oMmogmognlb domggemo bsbocemols 306 590
bobo@omgdobs s d9-10 bsbnemol Logymdzgendy
dmorbmzbol goobgmob dymgasw booggbBmb dg-
admns 38 b0sb939emlb dmborbmgmb dob dogH go-
6gmmn bomxgdo. boosggb&mb dgbmamadabs o
dmbombgemols 0sbols 9bod@onm gdal 58 dmambmg-
65b dmEob bogbmdmngn 3mbgE 96 mermds 9¢3b
3 06393b, Go@aob obobo dodbobs s dmzmenm-
dob dbMog g ;dobgorl gdobggze.

odzo dmbombgemol dogm dmobmgboemo @o-
Jomaaemo dgdmbogoemo booggb@mb dogm bobyg-
mbbmb  3Hmaggbomeno  dmddowgdolb 98930y
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dobo wobogdgdabsocgnlb gobbme (309em9dmemo dgb-
Maemgdgdoon o 3md3gbbommgds. 0gn 8o -
3000 D056l bomdmswggbl, Mmmdgemory oG ©odo-
B9800 bsbom x9ddo, sMmedgo woDnobgdnor go-
dmbzgaeo
godm dgd 306098 men dgdmbogsendo godmobodgds.

o bobgemmbbmdo dgdonomemo dgbodmgd-
mmdols dofmbg 3omol wobofdgdobsocmgal bosggb-
Bmb dogm gobbmm z09cm9d8memo dgbememgdgdols

xobdMmgenmdol  deogmdomgmdalb

8odm o jomgmemo dgdmbogemol 860D smmgdal
dmobmgborz obogdgdol ggoagmocmam bosggb-
B&mMdg go@ognms, gb s dsmsmgdemols dogm-
o gmdsl  gosmemagbgds, bmem dgbmmengdol
30b63obmm (309magdem bdogddb 94696mos dmor-
bmgbo, mmdgembory dgbododobo obobomxn o6
@30mob3om@gds.

bb) 3sasmamgdn 338mbLsGAMIELIMOEEGM bos-
dnomgdab 35bL3mb EsDM3930L bgygMmmesb

33&™MboGMBbLIMEEM  LadMomgdol  3obgmb
5bM393930, a535MG0390Mmo MHM3  0mggsl,
bosdmggm d06Mmdgdom (335 dofMoms@sm dg-
dmoggamamgds 03&mbeGMIbLIMME™ bodmaomyg-
d5dn oG gMnomMoe  gobbobogmgdama  Lyyod-
LEObNEN oMmgdymgdom, asMzzgnmo odbg-
bmemgdolb Rsogmom (g9c3sbm Ladsmmamdo
ob. AKB-0b A.2.1 3996480l @g@&omafo smbgms).
5dob badoMab3omme, bogmalb LydbEsbsnal ©o-
B05698006 a5b30maMgdmma dgdmamdn bosba,
Bmaméz bgbo, edmzgnm Dosbl o6 dogzmo-
3690s. sbgmo d53am3n bosbowsb gsdm3wnbaty
d9bodg 3060l FodoMon bosbol s6sbRONEgdal
dmmbmzbgdo LEYmo 3ob3mb Ibmzgzgmalb dgb-
) gdgdmob 3mbaMgbGnmo o sMab. oyyd(3o
39635605d0 VVG-0b 82-9 s 83-g 3oMogcagqdols
boggmdzgmbdg JmbgdMog basblb Lowsdrmggmbe-
doonmgdMmngom 30939936900 g.6. Doobals msgo-
b 3(30mgd0bs s 93306980l batgqda(s, obg

60 ogombafnbm 8sgamomn: OLG Karlsruhe, Urteil vom 17.
Dezember 2015 - 12 U 101/15 - NJW-RR 2016, 668, juris
Rn. 23 ff.

61 530b Jgbobgd: 3oa9bmmbo, 53@mbogbom dgdmbggggdo-
Lol Bo@gMosmama  bosbol gedmmgms  g9c3sbnsdn,
DGZR 7-2023, a3. 34; https://lawjournal.ge/wp-
content/uploads/DGZR-7-2023.pdf.

bogomol bdbEeb300L sD0dbydawsb gsdmdwo-
botg JmbgdMogo obszmobol dgdznfgdals o6
05300006 35(30m950bsm30L 3obgymo obsbomyg-
d0. gb LogbmdMng 3mbaMgb@mmmdady s sobs-
bgde.

030M05dn  dmymemomo  83@mbGMobLIMGE™
Lodmomgdal dmgLoMgdol boMggdbmsb 39330~
9500 gb 60dbsgl, HmM3 3obzmb sdm3gz00m ©o-
RO 0ol obsbotgo, HmIgmai odM3g-
mo bydLEGb0MH0 Bosbalb dgd30Mgdal gdbobyy-
96s. gb brgds 35d0b, MmEabsy bLydogddco
dgobgdal  Lagommgdol
©53bm393L bgdo gongmmbomgdmmdalb gotg-
dg dgydmons 0zoMmommb, Mm3  o3@mbs@mab-

35m35mobbobgdoom,

L3MBEGM LodMOmgdalb LEYmo §3mbm3n 3nEa bo-
obo o6 doyymos. sbgm dgdmbggzedn dydbomgds
dgbadmgdgmb beob o38mbe@MmabLEM®Em bady-
omgdol d98amd g3mbmang o 30bsbdgbm-
Boem a03myqbgdal, dogomomo, dg390090sL o6
3b0sbgdmmo Labom goynzsl, s 8d0m bagmal
LndLEGOb300L OBSbgdam Bomdmdmdar g3m-
bm3ogy® @obogmobl 83(3069dL. o9 LAYmo
93M06m3039960 B0sbo o@as s gb obaMamgdy-
mobomgzol sgomow dgbszbmdas, sgocnada dm-
ymmomo 538 mbsG®mabbdm®Gm
0dmygebs ob 3939300 LYBLE B3N BB
M3MdmmME 0353300093 q3mbmdo3nE ©sbs 3-
moblb 39 03(30698b. sbgo dgdmbgzgzedo s3my-

Lodomgdals

3060bs o dmgLoMgdol boMxgda 3obgmb @ob-
(0393000 50 035 ds.50

3MIgB0mmo  aonRabn@gde®! bogmol Lumd-
LESB(300L g3MbmMBag N ©bs3mabLL dggbgds s
5d0@ma odm3930L (330000
Imn(39m0.52 0g039 Bqbo 36 (39m©gds Bosbal wo-
Loagbo  Lagodm  g4b3gmEoLb  ©abgzbab
boMg3Dg.%% 6ogoal Lindb@ebz00b ebsbgdsL-
056 5615 3mbaMM9bG e d9dam3 Dasbl 3o dog-

3obgmb

30036905 bogmam Lomggdmmdolb dgndmgdmm-

62 BGH, Urteil vom 8. Dezember 1981 - VI ZR 153/80 -
BGHZ 82, 338, juris Rn 19; OLG Zweibrtcken, Urteil vom
27. Januar 2021 - 1 U 63/19 - NJW-RR 2021, 336, juris
Rn. 33

63 BGH, Urteil vom 12. Januar 1982 - VI ZR 265/80 - NJW
1982, 829, juris Rn. 9; OLG Zweibriicken, Urteil vom 24.
April 2024 - 1 U 116/23 - juris Rn. 19
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35, d99(33m gm0 338 mMbLoGMIBLIMEMEGM Lodmseey-
30b JoMo36mdals bafggdo s bmgswa batggdal

3omdomMo ;obbe.

4. 33mGF0 930638 gbmds

9-6. 33mE 6 N30M5@qbmdsb Gbosdgb@mo
3603369mmds 043L MmamMg LabsdsMomm o
bosgmzodm 3Mod@nzobomaal, abg 3bmzg3gem-
o 309 bosbob Mgammomgdabomgal.

33M&O 9930658 gbmdsbmsb s 33306 gd9ma
Logombgdo, gfmo dbGog, 35dab bomdmodmds,
BmEgbss basbmggm agsmzgal YMHmngMHomds-
do gomzomnbbobgdmmos BMmobdnbs, bmmm ao-
dmbogmal  dgdmbggzgdda  3sbmbaldg gdmmdal
DPn0gOomdadai - 35bybabdagdmmdal dodbo-
oMo mEgbmds 56 3mbiMg@mn dqgbeemg-
30b LoEsbM3gM oPSMm3z06 gsdmMnsbgs. dgm-
fg dbMog, obobo 360336gmmgabas, Mmegbscs
©33b00bgdmal 35Lybobdggdmmds dg3(30690¢)-

64 530b Jgbobgd: Gnbosdzamoal/Isggbmmba, s3@mbo@Mb-
L3MBHEGM Ladomgdal dgmmdgmal 3sbbabdggdemmdal
Bmaown ndmbamgs agMdsbymo ©s Jomormmo badsm-
omob dobgogoom, DGZR 1-2024, a3- 1 oo dm3g3bm;
https://lawjournal.ge/wp-content/uploads/DGZR-1-2024-
GEO-1.pdf.

65 ,(1) bbgo 396mbobdngH ©gdmemgdgddg ogmdbgdmemo
B00bol 965D o gdalb dmobmgbs Lowsdmggm bLndogd-
B%g, 068 gaMmo300b ©ob3omgdolb g3o68sbm 3090098 g
bndogd®dg o6 bmnsera@mo obdomgdol 8o68sbme 309~
mgdgem bgdogd§dg gowoal 0dwgbsco, Medwgbowms(z dob
B0obol godmdbgggn dgdobzgzolb bogmdzgmdy mbos go-
bgbme 309emgd806s bmznsemama dgbmemgds, Hmdgemocs
08539 bobob Doobob odmebamel gdbobamgds s 083
3gmomael dggbgds, Gmgebsz ©odb0sbgdemals Gngf go-
@obobgemo B00bol obodmom@gds. o8l sbyzg doggmor-
36980: 1. bovygoomamo dgb@mamadoosb goobobogmn
dgboBobgdn; 2. xobdFmmgmmdolb @sdmzgz0b dgbsdebg-
30, Gmdmgdo(z ogodymamdol d9869mdolb dmombmgbals
3L gdmdob 3gMmomedn, dgbmmyg 6ogbol 224-9 3strogmo-
g0l 306390 6s60emob Jomb googem, goabobmgemo of-
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LodsmmgdMngn gobgymmdal  asbzomzgzgds,
Amdgmms bymymesz 30Msdom nbggglb asfngg-
30l domnmmdsl s MmM3gma(z ©d39330MgdMm0d
bodmgomadm dGmbgobs s doMommbgbmngocsb.
LobodsMmommb  gobdoMmBgdom, goMoggdol 653-
©30mmmds o6 dgadmagds dggsbogb 3mbo@ oo
bodaMormnl dysfn bm@3gdalb 3obMm RsmRmgdda,
50a56 0b 9d399009d5M70s YBRO™ Goomm, oMg-
S9go0o @> g0z g® Jgdegrzgob

Joogma bobsdommnmm 36sg8ozob sbomaba
3boymMRL MM sMbgdom 3BMEMgdsl. 3oMggmo,
bogomm BgbMogal (36980L 3563568 qdol dgbabgd
o6 dmadgdbgds Lozdamabo asobyzg@nmgdgdo
Joomm 0Mobdmnogb0sdo, bmmm s@bgdyma
300569398 0mgdqdo doMomspsm LENmew ndgm-
90L Logomm bgbmogol dgbobgd dmasw sblbs-
30b630M89d9dL, 3mMbiMgGmma bogdolb god@mae-
603 35MgdmgdqgdDdyg 30bosg9d0lb 3oMgdy. dgmey,
bogomm bgbGogob Logombal Bsdmgms Labadsm-
omm bob@gdado ndgnomae begds, Mog gobdocm-
39899m0s 0dom, Mm3 bagsmm Bgbengo bzgds bo-
396mB3gdmm RomBmb o MgMm Lobgmdbogmlb
068 965Lg0c36 3M0b s 35330Mgdmma; dgbodsda-
Lo, Lagemm 6gbmngol bogombo gomnggdals dbo-
Mg 309 bomgdoe bogds bLoogm.

obobndbogns, MM  JoGmma  bLodsGmamo,
BMsbgmmabash gobbbgoggdom, o6 a3bmdl Logs-
A BgbEngal gMb0n® oggmabzosgasl. bo-
dmgdosgm 3megqbob 54-9 dgbma bagsmm 6gbco-
a0l ymggmazst oMmggasb gfom, ghmagemmasb
bodaMormadmng dgogal - dsmammdsl ¢393d0-
798b, 080b Bobgoazee, EsM@ggNmo bmmds bm-
300bobgm3bogmgdMoag ab@gmgbl azo3Lb oy 3mb-
3M9&mo Lybo dbamals nbogosmNM 0b@g-
MqLL. 5mbodbymo Mgammasgns, deomoogh Lobo-
dommnmmb  dgbadmgdmmdal, ©oggMgbnmgda-
mo@ donagh Laxscm Bgbmogol bLbzopsbbgs
BMbg(300L. 530@m3 aobbognmmgdoo Lonbdgmg-
Lems, o) Bmam sbgbl Lagmobagmal badsGme-
o bage®m BgbMogol Gmames 0b@gm3mgdnmg-
3L, obg 3obo o330L NBONB3gmymegsl s 3g&-
dm 0b@gMgLgdda mgan@odydaw hotggal.

12 Logomomggmmb mbgbsgbn LobsdsGommmb aswsbysg@oemy-
35 Log8yby Nes-533-786-08.
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3. 3M3baymo Em]§Mnbab3ngMn nggggb-
30d@30s: ordre public de direction s ordre pub-
lic de protection

Logomm bgbMmognl badsMomagdmogo bogydgg-
0 gEabgmm LadsMmamdo badmmgmbol 3megd-
Lol 39-6 3bmnEsb dmM3NbsMgmMAL. s0badbymao
©q09mgds M 360d369mmm356 36106(303L 9e3ndbg-
3o gfmo dbM0g, sm0sMgdmmos bgmdgzmmmgdals
mog30byymgds, bmmm dgmeyg dbMog, ©owggbo-
mos, Mmd 35633790 oMgdymgdgdo nboongo-
oM@ 6gdal goMamgdl Lsgds s Jomdy
396dm 3qmobbdgds go3magbol 39 dmabogbl.
LEmMAgE 3 doam3sd Rsdmaysmnds GMIbaMm
Lodsfmamdo Lagsmm BgbMogn, Bmam 39Mdm
53@™bm3onl 3bg3Magz0 Demgstin. '3

BOba e md@mMnbsdn Logstm BybMogal
9Po-ghmo gggeady 3o3MEImgdgme 365G -
d0b 3obgogom, ngo BamMdmewggbl 03 bogsmogda-
mm LadoMmmgdMogo bmMdgdal, 3M0b(zndgdabs
5 0Mgdnmagdgdol gMomdmomdsl, Mmdgmos
(3393 99930 9dgmos babgmadbogmb, Lobmgos-
©m9d0bs s 0bngnEol BNbEsdgb@mmn nbdgmg-
Lgdolb PdANBggmboymasw.’ bogsBm Bgbogon
9M0EOMYMS© 0(353L 50530560L MaMbgdol, me-
BobbMMMSL, o30LmEmgdsl, KobIGMN ML,
Lergoom® LadoMmnmoobmdabs s bbgs Bybos-

dgb@ned Qmﬁg&g@gbabb.ﬁ

3.1. bLoxsem
336z e omd@Mnbsdn

BgbMngab 3msbogoagsias

BOsbgmmo  ©mIGmMnbol  a5bbogymmgdymn
0030L9369ds dagmIomgmdl 0dsdn, M3 Lage-
m bgbMogo o6 gobobomgds 9056 s ghmgge-
356 398 9a3MM00®. 3Md35mbmnsbo M@ mnba-
o 5 Labadofmmmm asbzonmamgdol dgwgas,
BMbane Lodsmmamdo Rsdmysmndes bagstm
babengol Medgbndg Lobg, HM3gmmsgsb mocmm-

gm0 3mbiMg@mm bodsommgdmng dabsbl gdbo-

13 Code civil, art. 6.

14 Lebret A.-S., La distinction des nullités relative et absolue,
Thése de doctorat en droit privé, Université Panthéon-As-
sas, Paris, 2015.

15 Malaurie Ph., Aynés L., Stoffel-Munck Ph., Les obligations,
LGDJ, 2015, pp. 401-408.

by@gds. s@mbndbyma gemsbogogsos pmglb gom-
omE 353moygbgds Mmameg badsmmmol mgmeo-
580, abg bobeBsMommm 36o4@03580.18 Jobs6dgbm-
bomoos 83 Lobgmdoms dmzmg dndmbamgs, Lobsd
bodMmmBo 30335 (396@MomN®, Bb] 3096 ogdm-
&m3nady.

3ofMggm Mogdo, asdmaymazs Lo3obmb3gdenm
Logomm bgbmogn (ordre public légal), Gm3dgemacs
dmo(303L 39bmboo amagbaem 033gMs@ 0y bemem-
390L. 03 3989300l Gofmgmgddn Imd3g4mo bg-
Lgdo Lagomegdymms yzgmes 3oMobmgal s doom-
396 3o00b3935 bymdgaMmydob boggdzgmdyi
30 ©od3gdgmos. dogomoma, dmabdstgdgmoms
NRBg6980L (339, IMMBnma goMsb@ngda, bLabm-
300mgdMngo  NbagMonbmgdol Immbmgbgdo o
bbgs dbgogbo bygmmgdo LEMGgL Lo 3obmbdwgd-
e Logs®m Bqbngolb Boboemlb Bomdmowaqbls.!”

gObgmmo emgGMmnbs sbg39 asdmymazl dmms-
& bogomm Bgbengl (ordre public moral), Gm-
dgma(z g8 ndbgds Lodmgsmgdal gmogy® s Im-
oYM oMgdnmgdgdlb. obEmmMoymow gb 3o@9-
ameos aobbogmMgdom of@oydom godmnygbg-
dmes XIX s XX boyzmbggdol go63s3mmdado,
MmEabsg LabasdsMmmmagdo domnmmo o(3bogd-
696 03 bgmdg30mgdgdl, Hm3magdog gbaboscm-
3009390m@s LabMasEMgdsdn 3 3300Mde Jm-
Ao bEBbsMEBgdl. donbwsegsm 0dabs, 3
00653900Mm3g ©gdm3Moonm bLodmasomgdsdo
oo 3o@gammMngdol aodmygbgds dgmamg-
dom dgdemmns, dmMsmamo bagsmm bybmogo
33mo3 06oMRmbadl 860d369mmdsl abgm Lszom-
b9ddo, MM3magdoy 5330560l MaMbgdsl, Lbga-
mob 3m3gM(300mada(300Ld o MEdbMa MEMmo-
960mMdgd0b Loggydgmgdl 30330 gds.

00653900 mM3q BMebamm Ladsmmamdn asbbo-
Jnocgdamoa 360d369mmds dgadabs bmznsmey®-
3o Lagomm bgbmoads (ordre public social). dobo
0535330609040
Lobgm3bogmb nEgob aobgnmamgdsbmab. bmgne-

Rodmysmndgdos bez0ommo

16 Chantepie G., Latina M., La réforme du droit des obliga-
tions, Dalloz, 2016, pp. 227-236.

17 Terré F., Simler Ph., Lequette Y., Droit civil. Les obliga-
tions, Dalloz, 2013, pp. 109-114.
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@0 bogotm bgbmogol dobobos g3mbmdo 3u-
0@ o6 LmEgosma&o mgombsbdMoboor byyb@n dbo-
9900b o(330. LBMMg o3 3Mb(39x300L Logyd-
39mbg asbznmems dMmdomn LadsMmamao, bm-
(3090 (3306 LobEGgds s IMIbIaMgdgmons
NRBmgdgdolb mebsdgommgg LGobLsMEGgdo. bm(zo-
s bogsdm bgbMngo gbabssmdwgggds 0d-
3356 dg0obbdgdgdl, MmAmagdo(y oMbgdocmow oM-
0393Lb 3boMgms MbsLBMEMMASL o6 4360b g4-
L3eme@o(snnl LagMombgl.

XX bagygbob dgmeg bobgzcnwsb gobbesgmo-
90mmo 360d3bg9mmds dgadobs LogMomsdmEmobm
bogomm Bgbognl (ordre public international) 3mb-
(3983058 50b0dbyma 358 9a3mMns LagMmsdmMo-
bem 3gedm Ladammmal bggMmdn 3mddgmgdl wo
a0bLodMzgMmagh 03 GMbsdgbG M wmamgdymg-
398, Bm3gmms ommgggzol dgdmbgggzada gybm-
0 bodommmal bm@mds ob gbmnco Lobsdsm-
ommb go056y39@&0mgds Logmebagmdo of ofbg-
35 3056M75¢moa. bogHmadmEmabm bLogstm Bgbeo-
9Mmgbgmo
00096&md0bS S BMb3bG Mo 3MbLEGd (309~
M0 36M0b(303980L  o(339L  gemmdsmadsnals
306md98d0."8

a0 qdbsbymgds LadsMomgdMngo

3.2. bagsmm bgbMngn s 503d0560L Bubs-
3968 M0 9gymgdgdo

BOsbgmmo ©md@Mmobol mobsdgmmgg g8 o3-
bg Lagemm bgbMogolb (36905, LabgmdgzGmmgdm
bodaMonmalb bobomdn, Lyym YBG™ Ig@o W3 o3-
JoMEgds 5@adnsbol gubosdgbdnm Mgmgdgdl.
9L BoMome sMobl sosMmgdymo, HmA dsdns-
bob oMbgds bomdmoagbl Logsmm Bgbmagal
@3ommgl 4odmbs@mmgdsl.’® LEm@Mgw 58 8nam-
353 gobsadnmmods obgomn LadommmgdMaga bl o-
&G 900L Rodmyomndgds, Hmam@nzes 5d3056ab
Lbgmoab oMo 3m3gMz0mmdall 3M0b(3nd0, doMo-

18 Boudot M., Eléments pour une réflexion comparatiste sur
la théorie des nullités contractuelles, Poitiers, 2021,
pp. 63-72.

19 Mekki M., L’intérét général et le contrat : contribution a une
étude de la hiérarchie des intéréts en droit privé, Thése de
doctorat en droit privé, LGDJ, Paris, 2004.

20 Cour de cassation, Assemblée pléniére, 31 mai 1991, n°
90-20.105.
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0 bEGYLab bgmdgnbgdermmds s s@sdnsbals g 9-
69®03M0 00096E Mol s (339. 5@dTndbalb mambg-
35 350073968 03 oMgdmagds, MmIemal dads-
(3 3gdm 838mbm3ns dgdmymmos, dbstrgms
366330l 5®LgdMdal Jombgroegew.?

bogomm Bgbmngobs ©s s@sd0sb0b g gdgdals
3939060 a56bs 3HnMgdom mzambafobms domgomo-
3oL bggmmdo. LogMabagonl Lodmgomadm  3m-
©9dbol 16-1, 16-5, 16-7 s 16-9 Iybmgda LEM-
M9gE 50530560b oMbLgdal s330L ngob ga3¢d-
6gds. 53 bm@3gdal dobgzom, avydzgdgmoas swo-
30560l Lbgymmab o6 dobo gmagdgb@gdols 3m3gm(zo-
smada(zns. gMmebamma Lodsmnmobomgol smbad-
bmmo 3gdm39d0 boMmdmomagblb ofs MdMamme
AP Immbmzgbol, sMadge Lagsmm Bgbmo-
a0l (330 oy (30mgdgm 0bLEGHNIg6EL.2!

»5b65390060m39 BMabgo 538mMgdn bodL bge-
396, ®m3 Lagsmm babMogol (3698 IMwdngsw 30-
®0M©gds s Labdmaomgdfng moMgdmmgdoms
(330 qdsbomob ghomsw sbom Babss@mbl ndgbl.?2
LEMMgE 530@mI ngo oM dgadmagds aobndsmEmL
dbmmme abEmMogmo ob gmmdsmydn dowgm-
doo. bogomm BgbGngo Bomdmowggbl (3msboem
Lodstmmgdmng 0bbG oL, Gm3gmoai 3mbgtg-
G g3mgodn Lodmasmgdaobsmgol sMbgdooma
360336gmmdals 3Jmby mofMgdnmgdgdob o335
99LobnEgds. 83 MmzombsdMobocm ngo gMcmOMe-
s M0l Mmamey bodsmmmgdmaga b odame-
Mol abyg
0bbBHN39680.23

BM3banmo @MJGmabal sbsmoba (3bopymal,
03 Logstm Bgb&ngo o6 Bamdmewagbl dbmmme

bgmdg3mmagdol  megobygmagdol  dgdrymzal
Logydggmb. ngo 500l bodomomgdmago Lob@gdol

LodoMormals a0bgnmamgdals

moMgdnmgdomo dofMmgn, Hm3malb dgd39mdoma(s
bgds Lodmasmgdfngo ab@gmMgbal, ssdnsbals

RB96s37b& M0 YBmMgdgdabs s bodsMmmmgdo-
30 bgbMogolb dofMomewn 360b303950L Qoego.”’

21 Code civil, arts. 16-1, 16-5, 16-7, 16-9.

22 Mekki M., L'intérét général et le contrat, LGDJ, Paris,
2004.

23 Japiot R., Des nullités en matiere d’actes juridiques, La
Mémoire du droit, 1909, pp. 58-66.

24 Ripoche E., La liberté et I'ordre public contractuels a
I'épreuve des droits fondamentaux, Thése de doctorat en
droit privé, LGDJ, Paris, 2020.
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LEMM g 93 EMJEFbYmIs gobznmemgdsad sg(300
Logg@sbggma Lagsmm BgbMogol mgmeools Rsdm-
4om0ndgdobs o aobgomamgdals gMor-gho ¢dbad-
36gmm3obgb  306EMor  93MmMIge
boBoMoomdn.?®

396dm

3.3. 39bd0nMo @ogdm@mdns: moMgdionmo
©5 333530 bagscm BabMngo

MJGMobomnMo s bLobsdsMommm gsbznomos-
M900b 39@g3cw, BMbagm bobymdgs@gmgdm
Lodommamdn bagomm Bgbogal (56985 gondagxbos
Mo dofMomoo  gubjonco  dodsGmmmgdoo,
(3 gobLadmgMaglh dabo godmygbgdal Mgendbs
s bodoMmmgdMmng dgwgagdlb: gbgbns ordre public
de direction-omgjzonmo bogstm bgbMogn ©o
ordre public de protection-sd(zo30 Logstm
ngﬁmgo.% 3603369mm35605 5060dbmb, Hm3 gb
B964309960 agmys 36 9B0bssmdmgagds dgdmo
dm(3990m, BoMom Jmobogogogosl, s6edgo asb-
bbgoggdae gMoerdo Bygadb (306@Mocrg® 3God-
&ognm bsgomblb — g0b 0b@gcgLL o(303L 3mb3Mg-
&mo 0339MsGogmo bm@ds s, dgbodsdabac,
30b dgdemos 3obo sM@Zgg30L LodsGmmgdfng
39989 0oYMEbmds.

Ordre public de direction-obs 30bs60s LobgmadBo-
Bmb 93mbmadogyma, bmznsmmyMo o 3memn@ o 3o-
&0 3o ngzob nbONbggmymes; ogn 30dsMoe-
m0d ,LogMom 068gMgLbab* (intérét général) os(3-
300396 5 DEEsslb dbatgoms 6gdsl abgom Legg-
mgddo, Mmammnzss 3mbin@gbzool Ladstmmos-
0, dmbm3mmogdol LsBobssmdwgagm Bgbgda o6
Logomm bog@mmbmgds. s3a330Mo@, o bLogomm
bgbMogn 3mddgmgdl Gmgmey  Labgmdbogmb
LEMdGga0mo nbbEON3gbGo.

badnmabdntMme, ordre public de protection-o gd-
Loby@gds  LobgmdgzMmadm  YMHmngMHomdal
20" bomal (dog., 3m3bIsgdgmo, @abo]dg-
o) 53350 ,dmogMa® Abamol gJL3emms@o(zo-
abgob. dabo dobobos o6 Labgmdbogmlb ammds-
&0 3mmo@nzolb Ggomads(zns, sGedgro dbsmg-

0o Bdd@mMdMogz0 NDbsLbMAMals

25 Cumyn M., La validité du contrat suivant le droit strict ou
I'équité : étude historique et comparée des nullités contrac-
tuelles, LGDJ, 2002, pp. 287-301.

60@06[)06360.27 59gbs@, oY) 3oMzgmao domgsbo
Lobgmdbogmb  3mmodo3nf-93mbmdngne  dad-
bgdb gdbobymgds, dgmg-3mbiMg@mo bydogd-
&ob LadoMmomgdmng bogMmbmagdsb.

9L @b onMo oggmgbsnssns oMmsdnm
s0bobgds bgmdg3@mmagdol dscmnemmdalb (nullite)
3Om(39bmom® Mge0dDy, Mo gobbadmgGmmoas
LogyMabagmal  Ladmgomodm  3megdbolb  1178—
1181-9 Igbmgdoom:

*  Ordre public de direction-ob otmgg93s nb-
393L 28LmEMBMH domammdsl (nullité absolue).
30600006 Logdg gbgds Lodmgsmgdog 0b@g-
LU,
1180-7 3ol 0565b3o, domnmmdalb dmmbmg-
bob xmgds 5d3b bgdoldngH ©snbdgmgbgdmm
306b, dbggg 3OMINOEMAL. 83 dgdmbgzggzedo o-
abBnMmgds (confirmation) ©sdgzgdgmons, Gow-
356 LodmasmgdMngn 0b6GgMabo 396 asbrgds
dbsgms bmdngd@yMo bgdab bogsbo.

*  Ordre public de protection-o 0b393L Mgemo-
&0 dsmammdsl (nullité relative). LogMsbagomals

LogMobggmols  Ladmgomoadm  3megdLob

Lodmdomadm 3megdbol 1181-5 dgybmal dabgco-
300, bLadMmzgbm mgan@ndszns goshbas Jbm-
mmeE 0d 306, M3l obszogo0s(3 39bmbawg-
dgmds gb bm@3s osbgbes. 83 dgdmbgggedn wo-
Eae Abamglb dgdmos ssabEMGOmL bgmdg 3-
mgds © M0 0 dzel domammdal Immbmgbs-
bg, 099 gb 9M@393L 3oL 3gMbmbam 0b@gMgbl
5 M5 LdbdmasEmydmng bybMoal.

4. 36m39GmAab Gmmo babgmdgzeaamygdm
dsomammdab 3Gm3gbysmym bsbomdn

39Mdm  LadoMommalb  gmobogy®o 3oMopoads
GMoE0(309)mo® 934 gds 3M0b(303L, MmImal do-
bggomss bgmdgzdmagds Bomdmowa gbl dbatmg-
@ bP3aMIbym, RbYGHYm boghEgL, boreg 3o-
9dg 306gdal, oo 139G gL LabgmBBogm mMas-
bmgdolb Romgze, dogLodsmu@ew dqdmEmoas.
ode  BMbamo
mads@yMo dmegmo 53 3336 doMngmb o gdqol

Lodmdomodm  LodoMoremols

03 dgdmbggzedn, MmEabsy 3gMdm 538mbmadnal

26 Lebret A.-S., La distinction des nullités relative et absolue,
Université Panthéon-Assas, Paris, 2015.

27 Lebret A.-S., La distinction des nullités relative et absolue,
Université Panthéon-Assas, Paris, 2015, pp. 73-81.
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BofMamgddo gobbmGzngmagdama bgdol godmg-
mgbs bLgomegds 0brognysmyM 0b@gmgbgdl
5 Lag@mmbgl ¢4360b domosbsw Lodmgswmgd-
603 5 bLodsMnmgdmag BgbHogb.?8 LEmMgo 396-
dm 338mbm3dnnbs s LagMom 3gmomemgmdals 53
3500033903bg 0339mgds Logstm badabob@®mmb
(ministére public) ©os, 3g@dme, Mgb3ydmongzal
36m 3aEmeol (Procureur de la République) 3600-
36gmmgabo Mmmo Ladmgsmagm doMmnmabo -
mgdal 3Gm39Lbdo.

BObgmmo emd@mMobol msbsbdswm, 3Gm gnmm-
Mol od@oymn Ladmmigbm mgan@ndszns Labgm-
dg3mmgdm domormdal bggHmadn 3oMsdnm-
bogofm  BgbMognl

A3MbJoncd Qoqmﬁ)a[ﬁ@oo@nobmoﬁ.zg 3Mm 3nMmen

3BM3ME (309 do3306800

MR gd33mbomns sd@ol bomRgmo bgmdggma-
mgdol dsmomo@ (36mdols dmmbmgbom dbmmme
35906, MmEgbss EM@3gnmos aMgdonmo bo-
xoMm Bgbmngo (ordre public de direction), Hm3dg-
mo(3 93LabyyMgds LagMom 0b@gmgbgdal (intérét
genéral) s(3356 s 0b393L gomnggdal sdbmene-
&M domaemmdslb (nullité absolue). 2016 benal
Bbsdgbd Mo Labgmdgz@nmgdm Mgxm®dal
dgmgasm, gb doamds 0d3gMs@nnmam 0gbs 3m-
0x0(30095mo bogmsbggmal bsdmdomadm ym-
©gqbob 1180-5 3xbemdo, Gm3mal dobgogoma(s:
8L Mo dsmammdolb dmmbmgbs dgmdmos
6960b30gM ©s0bBgMgbgdym 3oMb, obggzg Gm-
ame(3 bagadm Lodobab@Mmmb*.30

3Om3nMm@olb gl MAmmo  3Omzgbyomydo
030mbabdobom  30Eg3 YRO™ Jzoxome  oMab
3063830390990 LagMobagonlb  Ladmgomasgm
bodm(39bm deadbob31 423-9 8‘3[‘)@007,32 3 g-
mo(3 bogo®m LsdnbobGMmmb sboggdl 3gbgMsomy®
3mM339896(300L, 03mgdgmb Lagsmm BgbMogal
3bo(30350. gL gdYmgds (3bdymaxl, ™I 3Gm-
36mcob Bodggs 39Mdmbsedsmomnmgdmng mMomo-
960md5d0 o6 BomImowggbl LobodsGmmml be-

28 Ripoche E., La liberté et I'ordre public contractuels a
I’épreuve des droits fondamentaux, LGDJ, Paris, 2020.

29 Lebret A.-S., La distinction des nullités relative et absolue,
Université Panthéon-Assas, Paris, 2015.

30 Code civil, art. 1180 : la nullité absolue peut étre deman-
dée par toute personne justifiant d’'un intérét, ainsi que par
le ministére public.
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309d& M ©abgMgzosl, sMsdgo gb omal bobgem-
3Bogmb 3mboGoyMn gommgdamagds, gobsbmezo-
9mmb moMgdamadomo 3mbGmmma badmgsmasgm
3699630L LG OdoNEMSDY.

LoabBgMgbm mMadsG Mo sdnMabdntgds 03-
390905 ©33(393 bLogstm BgbMoamasb (ordre public
de protection). LagMmobggool bLodmgomadm  3m-
©9qbob 1181-5 3gbmol 0obobdow, ©sd(gogn Lo-
xoOm BgbFngol eMmazqss 0b393L Mgmodon
domommdsls (nullité relative),® 30650056 smg9-
@m0 bm@M3ob gPmemgfo 30dsblb 396dm 3ofmal
068 9Mgbolb o335 boMmdmowggbl. 83 LygMmadn
3OM3OHMEOL LogMomme o goshbas LadMmgbm
@xmgdsdmbamgds (défaut de qualité pour agir),
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31 Code de procédure civile.

32 Code de procédure civile, art. 423 : « En dehors de ces
cas, il peut agir pour la défense de I'ordre public a I'occa-
sion des faits qui portent atteinte a celui-ci ».

33 Code civil, art. 1181, al. 1 : « La nullité relative ne peut étre
demandée que par la partie que la loi entend protéger ».
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Igbmal Lbgs 6sBomgdo gobboemymo agbgds
LEoG0ado.

gmob gomgmndgds, MHmameg dononmgdgb
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doyemns, Moz gMo-gmo dodgbos 0d magobgde-
690980bs, HBmImomsz § 261 babosomwgds.

35033990 s@@bodogee J8gregdgonb do-
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bemolb  badsGomabogol ¢ibm badstmmgdmog

5 o4dsg, a3- 119.

6 a9M35b9mnEsb mamadbs: 3s3mmadznmo a., Boabdn: mm-
3560bgdnmo ©sbsdommals mebsdgmmsgy godmgmaby-
3980b  36080baemabsznabs o badsMmemdgnsmmgdal

35056Yy3989L bomdmowmagbl. B0obsdwgdomg LGo-
&05do LEmMgo 3 gobbbgegqdsdy 0gbgds Lomds-
0.
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035bmdb, BoboMg 6535 m™Mb s 3o3306Mgd)-
mo bofM3mma 6900l 3mb 3@ nbs(30al bamobbo
56 dmombmgl g@omum (3mbsl 56 dobo yggmo
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7 Bedingter Vorsatz) (SK-StGB/Hoyer § 261 Rn. 40; TK-
StGB/Hecker § 261, Rn. 31.

8 BGH, Urt.v. 13.11.2019-5 StR 409/19 (LG Berlin).,
Heger, in: Lackner/Kihl/Heger, Strafgesetzbuch: StGB
Kommentar, 31. Auflage 2025, § 261 Rn. 9.

9 BeckOK StGB/Ruhmannseder § 261 Rn. 54.

1099635600L Lobbmalb LoBsBomal 3megdbol 3oGzgmoa v3-
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dayemls (Money laundering). s0b0dbgmo bm&dal 306gg-
ma boBogma (§ 261 Abs. 1 StGB) a0bbobmgogh obseds-
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12 Strafgesetzbuch (StGB), §261, Abs.1 (3) (4).
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On 17 September 2024, the Grand Chamber of the
European Court of Human Rights, in the case of Pindo
Mulla v. Spain?, rendered an important judgment
supporting the patient’s right to accept or decline
specific medical treatments. With this judgment, the
Grand Chamber unanimously held that the rights of
one of Jehovah’s Witnesses were violated in Spain
when a judge authorized doctors to perform a blood
transfusion on a competent adult patient against her
will.

This case involved a blood transfusion
administered to Rosa Edelmira Pindo Mulla, a resident
of the city of Soria in the Autonomous Community of
Castile and Ledn, Spain.

In May 2017, Ms. Pindo Mulla was treated at the
Santa Barbara Hospital in Soria, where she was
diagnosed with uterine fibroids (leiomyomas). Doctors
recommended that she undergo a surgical procedure.
She consented to surgery, but explicitly refused a
blood transfusion due to her deeply-held religious
beliefs. To confirm her position, Ms. Pindo Mulla
prepared two documents: (1) An advance medical
directive registered in the special registry of Castile
and Ledn, a registry designed to file such directives
and make them accessible to doctors. In this
document, she expressed refusal of blood transfusion
and named two persons who would exercise her
medical representation powers within the directive

1 Pindo Mulla v. Spain, no. 15541/20.

issued by the patient. (2) A power of attorney in which
she reiterated her refusal of a blood transfusion and
designated the same persons as her representatives
whom she had appointed in her advance medical
directive and entrusting them with protecting her
decisions if she was not able to do so. All these
measures were undertaken in preparation for surgery
in 2017; however, the procedure was not carried out
at that time.

On 5 June 2018, Ms. Pindo Mulla was admitted to
the Santa Barbara Hospital in Soria due to bleeding
and anaemia caused by her uterine fibroids. On 7 June
she was transferred to the La Paz Hospital in Madrid,
a hospital known to treat patients using clinical and
operative treatment approaches that pre-empted and
avoided allogeneic (donor) blood transfusions. Also,
she understood that the La Paz Hospital was equipped
to perform a minimally invasive therapy for fibroids
called uterine fibroid embolisation. While she was in
transit, the doctors at La Paz Hospital received
information about Ms. Pindo Mulla’s refusal of a blood
transfusion. They contacted the judge on duty via fax
and incorrectly informed the court that the patient
was refusing all treatments. They requested
permission to carry out all medical or surgical
procedures they deemed necessary. Without judicially
examining the specifics of the case, the judge
authorised La Paz Hospital to perform any procedures
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on the patient that the doctors deemed necessary. As
a result, although the patient was conscious upon

hospital admission, the doctors performed a
hysterectomy--an invasive procedure potentially
associated  with  significant blood loss--and

administered blood transfusions without her consent
and without informing her of the planned procedure.
The patient learned about the transfusion only the
next day. After exhausting domestic remedies, Ms.
Pindo Mulla appealed to the European Court of
Human Rights, claiming violation of her rights
guaranteed by Article 8 (Right to Respect for Private
and Family Life) and Article 9 (Freedom of Thought,
Conscience, and Religion) of the European
Convention. Ultimately, because of the case’s
significance, it was referred to the Grand Chamber for
consideration.

By unanimous judgment 17 judges of the Grand
Chamber of the European Court of Human Rights
found violations of Articles 8 and 9 of the European
Convention, stating “a competent adult patient has
the right to refuse undesirable medical care” and “the
fundamental principle of healthcare is to respect the
patient’s right to agree to or refuse any particular
treatment method.”?

The judgment reinforces the fundamental right of
all competent adult patients to decide for themselves
which medical treatment will be given to them. It
reaffirms that coercing a patient with capacity to
undergo treatment against their will is prohibited,
except for the very limited circumstances provided for
inthe European Convention (such as the health of third
parties). If no such exception exists, the patient
decides whether to agree to the treatment offered by
the doctor. The role of a doctor in the informed
consent process is to provide the patient with
complete information about various treatment
options, including their respective risks and benefits. If
the patient chooses a treatment option that differs
from what the doctor recommends, the doctor does
not have the right to act against the patient’s will,
regardless of the potential consequences of such a
decision. Doctors are obligated not only to refrain
from acting against the patient’s will but also from

2 Pindo Mulla v. Spain, no. 15541/20, ECHR, 17 September
2024, Par. 146.

3 Jehovah’s Witnesses of Moscow and Others v. Russia, ECHR,
no. 302/02, 10 June 2010.
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performing any medical intervention without the prior
informed consent of a competent patient.

The ruling rebuts medical “paternalism”, the view
that a doctor knows what is best and should decide the
treatment a patient should receive regardless of the
patient’s wishes. It recognizes that whether the
chosen treatment is successful or not, as it primarily
affects the patient and not the doctor, it is the
patient’s right to make the decision. This does not
detract from the laudable objectives of doctors to save
lives, but recognizes the superior value of free will. If a
person does not have the right to make decisions
about their own body, it diminishes the value of
human life itself.

The right of a competent adult patient to choose
medical treatment options, including the religiously-
motivated refusal to accept blood transfusions by
Jehovah’s Witnesses, was recognized prior to this
Grand Chamber judgment. For example, in the cases
Jehovah’s Witnesses of Moscow and Others v. Russia®
and Taganrog LRO and Others v. Russia,* the European
Court emphasised the right to refuse blood
transfusions and the obligation of doctors to respect
the patient’s decision. However, this most recent
judgment of the Grand Chamber is of particular
practical importance and will potentially have a
profound impact on medical practice in member
states of the Council of Europe and other countries
around the world.

Below, we present some excerpts from the Grand
Chamber’s judgment setting out the court’s reasoning
on this matter:

“The Court notes at the outset that the case before
it differs from certain previous cases that also involved
the issues of respect for personal autonomy and the
refusal of medical treatment. As she stressed in her
submissions, the applicant wished to be cured of her
ailment, and she was ready to accept all appropriate
treatment, subject to her refusal of blood transfusion.
This case is therefore to be distinguished from those
that involved the wish of an individual to put an end to
their life, whether by the withdrawal of life-sustaining
treatment, euthanasia or assisted suicide.”
(Paragraph 125)

4 Taganrog LRO and Others v. Russia, ECHR, no. 32401/10,
7 June 2022.
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“In the sphere of health care, respect for personal
autonomy is a general and fundamental principle. It is
safeguarded notably by the universally recognised rule
of free and informed consent. The legally competent
patient who has been duly informed about his or her
health condition and the available treatments, as well
as the implications if no treatment is accepted, has the
right to freely decide whether to give consent to
treatment or to withhold it.” (Paragraph 138)

“[W1hile Article 8 does not contain any explicit
procedural requirements, it is important for the
effective enjoyment of the rights guaranteed by this
provision that, where decisions are taken that impinge
upon a person’s private life, the decision-making
process is fair and such as to afford due respect for the
interests safeguarded by it. In this regard the Court
examines whether, in light of the particular
circumstances of the case and notably the nature of
the decision to be taken, the person affected has been
sufficiently involved in the decision-making process,
seen as a whole, to afford them the requisite
protection of their interests.” (Paragraph 144)

“The Court has not yet had the opportunity in its
practice to consider how the Convention rights and
duties referred to above are to be reconciled in an
emergency situation. It would commence by affirming
the position that comes through clearly in its existing
case-law in relation to patient autonomy, namely that
in the ordinary health care context it follows from
Article 8 of the Convention that the competent, adult
patient has the right to refuse, freely and consciously,
medical treatment notwithstanding the very serious,
even fatal, consequences that such a decision might
have. It is a cardinal principle in the sphere of health
care that the right of the patient to give or withhold
consent to treatment has to be respected.”
(Paragraph 146)

“While it was stated in Jehovah’s Witness [sic] of
Moscow and Others that the public interest in
preserving the life or health of a patient must yield to
the patient’s interest in directing the course of his or
her own life, the Court also acknowledged that the
authenticity of refusal of medical treatment is a
legitimate concern, given that the patient’s health and
possibly life itself are at stake... What must be ensured
is that, in an emergency situation, a decision to refuse
life-saving treatment has been made freely and
autonomously by a person with the requisite legal
capacity who is conscious of the implications of their

decision. It must also be ensured that the decision —
the existence of which must be known to the medical
personnel — is applicable in the circumstances, in the
sense that it is clear, specific and unambiguous in
refusing treatment, and represents the current
position of the the matter.”
(Paragraph 148)

“It also follows from the weight to be accorded to
respecting the patient’s autonomy that reasonable
efforts should be made to dispel the doubt or
uncertainty surrounding the refusal of treatment. As

patient on

the Court has previously observed, albeit not in the
same context, the wishes of the patient must be
treated as being of paramount importance. The text of
Article 8 of the Oviedo Convention does not further
elaborate on what is required in such circumstances.
In relation to this provision the explanatory report
underlines the need for health care professionals ‘to
make every reasonable effort to determine what the
patient would want’.” (Paragraph 149)

“[T]he Court observes that, exercising its power of
appreciation in this respect, the respondent State has
chosen to confer binding effect on advance medical
directives, and has made specific practical
arrangements in order to ensure that the instructions
given by patients are known and followed in the health
care system throughout the national territory. The
Court would underline that where such a system has
been put in place, which is a choice falling within the
State’s margin of appreciation, and is relied on by
patients who have made use of it correctly, it is
important that it functions effectively to achieve its
purpose.” (Paragraph 156)

“[T]he authorisation by the duty judge to proceed
with whatever treatment was considered necessary
resulted from a decision-making process that was
affected by the omission of essential information
about the documenting of the applicant’s wishes,
which had been recorded in various forms and at
various times in writing. Since neither the applicant
nor anyone connected with her was aware of the
decision taken by the duty judge, it was not possible,
even in theory, to make good that omission. Neither
this issue, nor the issue of her capacity to take a
decision, were addressed in an adequate manner in
the subsequent proceedings. In light of this, it cannot
be said that the domestic system adequately
responded to the applicant’s complaint that her
wishes had been wrongly overruled.” (Paragraph 182)
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The judgment of the Grand Chamber of the
European Court of Human Rights is of great
importance in protecting the right to patient
autonomy. With this judgment, the European Court
once again declares that a patient with decision-
making capacity must be allowed the opportunity to
make informed decisions about accepting or refusing
any medical intervention recommended to them. The
medical profession will find this judgment of great
benefit to them in clarifying their ethical
responsibilities to refrain from medical intervention
against a patient’s wishes and to obtain prior informed
consent from the patient before any treatment.

The right to personal autonomy of the patient is
recognized and protected in many countries, both in
Europe and other parts of the world, where national
courts have made several decisions similar to those of
the aforementioned Grand Chamber. The following
cases illustrate how courts worldwide have upheld this
fundamental patient right.

For example, the decision of the Supreme Court of
Ontario (Canada) in 1990, in the case of 'Malette v.
Shulman,'® which has been repeatedly affirmed by the
Supreme Court of Canada (see, for example: Carter v.
Canada (Attorney General), 2015 SCC 5, para. 67; A.C.
v. Manitoba, 2009 SCC 30, paras. 41, 167, 192, 199,
213, 219), clearly demonstrates the importance of
recognizing and protecting the patient's right of
personal autonomy. This decision is often used by
courts in other countries when making decisions in
similar cases. It was also relied upon by the European
Court of Human Rights in its conclusions in the case of
Jehovah's Witnesses of Moscow and Others v. Russia.

The case “Malette v. Shulman” is about one of
Jehovah's Witnesses who was taken by ambulance to
the emergency room of a hospital after a traffic
accident. She was unconscious and had an advance
medical directive in her handbag, in which she stated
her refusal of blood transfusions. The attending
physician, Dr. Shulman, incorrectly concluded that Ms.
Malette's medical directive was not legally binding and
administered a blood transfusion against her will. The
Court, and later the Ontario Court of Appeal,
concluded that the medical directive was a valid denial
of consent and that it was legally binding for the
treating physicians to take into account.

5 Malette v. Shulman (1990), 72 O.R. (2d) 417 (Doc 39).
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In its landmark decision, the Ontario Court of
Appeal concluded: “32. Our concern here is with a
patient who has chosen, in the only way possible, to
notify doctors and other providers of health care,
should she be unconscious or otherwise unable to
convey her wishes, that she does not consent to blood
transfusions. Her written statement is plainly intended
to express her wishes when she is unable to speak for
herself. There is no suggestion that she wished to die.
Her rejection of blood transfusions is based on the firm
belief held by Jehovah’s Witnesses, founded on their
interpretation of the Scriptures, that the acceptance
of blood will result in a forfeiture of their opportunity
for resurrection and eternal salvation. The card
evidences that, “as one of Jehovah’s Witnesses with
firm religious convictions,” Mrs. Malette is not to be
administered blood transfusions “under any
circumstances”; that, while she “fully realize[s] the
implications of this position,” she has “resolutely
decided to obey the Bible command”; and that she has
no religious objection to “nonblood alternatives.” In
sighing and carrying this card, Mrs. Malette has made
manifest her determination to abide by this
fundamental tenet of her faith and refuse blood
regardless of the consequences. If her refusal involves
a risk of death, then, according to her belief, her death
would be necessary to ensure her spiritual life.”

In this case, the patient, in effect, issued standing
orders that she was to be given “NO BLOOD
TRANSFUSION!” in any circumstances. She gave notice
to the doctor and the hospital, in the only practical
way open to her, of her firm religious convictions as a
Jehovah’s Witness and her resolve to abstain from
blood. Her instructions plainly contemplated the
situation in which she found herself as a result of her
unfortunate accident. In light of those instructions,
assuming their validity, she cannot be said to have
consented to blood transfusions in this emergency.
Nor can the doctor be said to have proceeded on the
reasonable belief that the patient would have
consented had she been in a condition to do so. ...”®

From this decision and the reasoning given in it, it
is clear that in fact, when the doctor has a document
signed by the patient, whether it is a statement, a
medical record of this kind, a patient's handwritten
will, or in any other way a medical prescription is

6 Malette v. Shulman (1990), 72 O.R. (2d) 417 (Doc 39), par. 32.
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manifested by the patient, it is sufficient for the doctor
to determine the patient's will.

A similar practice exists in the United States. As
early as 1972, the Supreme Court of California (USA)
made a precedent-setting decision in the case of
Cobbs v. Grant, which supported the patient's right to
receive information about treatment methods from
the doctor in advance and then decide for themselves
which method to choose. This case involved Dr. Grant
not informing the patient, Cobbs, about the risks
associated with the surgery. During the operation, Dr.
Grant performed two additional procedures: one to
remove an additional ulcer and another on the spleen,
without the patient being informed in advance. Cobbs
filed a lawsuit for medical malpractice, and the jury
ruled in favor of the patient.’

In 2002, the Supreme Court of South Carolina (USA)
stated in the case of 'Harvey v. Strickland'®: “The right
to be free of unwanted medical treatment has long
been recognized in this country. More than one-
hundred years ago, in Union Pacific Ry. Co. v. Botsford,
141 U.S. 250, 251 (1891), the United States Supreme
Court perceived that "no right is held more sacred, or
is more carefully guarded, by the common law, than
the right of every individual to the possession and
control of his own person." In Schloendorff v. New
York Hosp., 105 N.E. 92, 93 (N.Y. 1914), Justice
Cardozo stated, "every human being of adult years and
sound mind has a right to determine what shall be
done with his own body. . .." More recently, it has been
noted that "the individual's right to make decisions
vitally affecting his private life according to his own
conscience. . . . is difficult to overstate . . . because it is,
without exaggeration, the very bedrock on which this
country was founded." Wons v. Public Health Trust,
500 So.2d 679, 687 (Fla.Dist.Ct.App. 1987), aff'd 541
So.2d 96 (Fla. 1989). The right to control the integrity
of one's own body spawned the doctrine of informed
consent. In re Duran, 769 A.2d 497 (Pa. 2001).
Accordingly, the United States Supreme Court has held
that a competent adult patient has the right to decline
any and all forms of medical intervention, including
lifesaving or life-prolonging treatment. Cruzan v.
Director, Missouri Dep't of Mental Health, 497 U.S.
261 (1990).”

Italy has only recently enacted a law regulating pre-
release medical directives.” However, while applying

7 Cobbsv. Grant, February 04, 1972, No. S.F. 22887.
8 Harvey v. Strickland, 350 S.C. 303, 309-310 (2002).

the rights to self-determination, physical integrity,
human dignity and freedom of religion guaranteed by
the Italian Constitution and the European Convention
on Human Rights, the Supreme Court of Italy has
repeatedly upheld the medical directives of Jehovah's
Witnesses as an early declared wish for legal validity.
Below, we will present some important decisions of
the Supreme Court of Italy on this issue.

In Decision No 29469/20 of December 4, 2020, the
Supreme Court of Italy considered the case of one of
Jehovah's Witnesses who was hospitalized in 2004
with severe bleeding. Ignoring the patient's medical
directive that the patient refused a blood transfusion,
the doctors transfused blood to the patient seven
times. The doctors argued that the patient's medical
directive was not mandatory because it had been
drawn up before the patient's hospitalisation and
therefore did not take into account the specific
circumstances of her hospitalisation and the
seriousness of her medical condition. The Supreme
Court disagreed, stating:

“The Jehovah’s Witness, who invokes the right to
self-determination with regard to health care
treatment in order to protect the freedom to profess
his or her own religious faith, has the right to refuse
blood transfusion ..., even by means of a directive
expressed prior to the treatment itself, provided that
the directive unequivocally shows the will to prevent
the transfusion, even in the event of danger to life ...
informed consent ... is configured as a real right of the
person ...the manifestation of the patient's consent to
health care services constitutes ... an autonomous
right distinct from the right to health" (Court of
Cassation no. 28985/2019). With respect to religious
freedom, the Court states that it is 'an inviolable right'
protected 'to the highest degree' (Constitutional Court
no. 52/2016)".

The Supreme Court also referred to the decision of
the European Court of Human Rights, June 10, 2010,
Jehovah's Witnesses of Moscow and Others vs. Russia,
and stated that this ECHR decision emphasizes that
"that of Jehovah's Witnesses does not constitute a
mere medical self-determination, but a true and
proper form of conscientious objection if a Jehovah's
Witness voluntarily accepted a blood transfusion, this
would be tantamount to an act of abjuration of one's
faith ... it is not, therefore, a question of respecting

9 Living Will Act, Law No 219/2017.
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only the body of the person in its physicality, but of
respecting the human person in its entirety, that is, in
its moral, ethical and religious values".*°

In a previous decision made by the Supreme Court
of Italy in May 15, 2019, it was stated:

“In this regard, the court ruled ... Article 32 of the
Constitution ... that the law can in no way violate
restrictions imposed with respect for human rights,
that in the field of medical practice, the patient's right
to therapeutic self-determination is not limited even
when life is in danger. When someone refuses
treatment ... under the reason of the duty of care, as
well as under the argument of protecting public order,
it is forbidden to ignore it.”

“And refusal of medical surgical treatment, even if
it is followed by death, cannot be considered as
euthanasia (Murder with the consent of the victim,
Article 576 of the Criminal Code, or the promotion of
suicide, Article 580 of the Criminal Code of Georgia) ...
or a behavior aimed at shortening life, causing death,
because such a refusal expresses the choice of a sick
patient to develop the disease with its natural
course ... [Such refusal] has stronger connotations,
which is worthy of protection and guarantee when the
refusal to medical treatment is an expression of
religious belief protected by Article 19 of the
Constitution.”

“Human dignity is a fundamental value based on
the principles established above and combines
domestic and international legal sources represented
by Articles 2, 3 and 25 of the EU Charter of
Fundamental Rights, which are mandatory after the
entry into force of the Lisbon Agreement, according to
the principles established by Articles 5, 8 and 21 of the
Oviedo Convention..., Article 38 of the Code of Ethics
of 2006... The European Parliament of Georgia of 18
December 2008... Even more important is the New
York Convention, ratified by Law No. 18 of March 3,
2009.”

“In this regard, European jurisprudence agrees that
"refusal to provide medical care in the matter of
medical care may inevitably lead to death, but the
prescription of treatment without the consent of the
patient, if he is mature and fully capable, leads to a

10 The Supreme Court of Italy reached the same conclusion in the
following decisions related to advance medical directives: the
decision of June 7, 2017, in case No. 14158; the decision of
May 15, 2019, in case No. 12998; and the decision of January
15, 2021, in case No. 515.
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violation of the physical integrity of the person, which
may violate the rights protected by Article 8(1) of the
Convention death by refusing treatment that may
have a life prolongation result (EFDU 29.04.2002,
Pretty, Mr.RU)... These principles were finally
confirmed by the Grand Chamber [the Lambert
case].”!

In a decision made by the Supreme Court of Italy in
2007, it was stated: “Refusal of surgical intervention,
even if it results in death, cannot be equated to
euthanasia or considered an act aimed at shortening
life and inevitably causing death. Such a refusal
represents the patient’s choice to let the disease
follow its natural course. On the other hand, it should
be reiterated that there is a doctor’s responsibility for
improperly conducted treatment, as the doctor has a
legal obligation to treat or continue treatment and to
stop it when the obligation ceases. The obligation may
cease based on the patient’s withdrawal of consent,
which occurs when the patient refuses treatment,
creating a legal obligation for the doctor to respect the
patient’s will to no longer receive treatment.”*?

A similar decision was made by the Supreme Court
of Poland on October 27, 2005. In this case, the
Supreme Court of Poland stated:'® “As this case shows,
the problem of “pro futuro” refusal of medical
treatment is particularly associated with medical cards
created by members of the Watchtower Society’s
registered association of Jehovah’s Witnesses who,
based on their religious beliefs, refuse blood
transfusions, choose or even request alternative
methods that can safe their life. These are products
used to increase the volume of plasma, as well as
products that stimulate the production of red cells.
This problem has been mentioned in the legal and
medical literature, as well as in medical practice, as
shown in various scientific opinions and in special
medical programs prepared by hospitals and medical
associations (e.g published by the Central Council of
the Polish Association of Anesthesiology and Intensive
Care in 2000 — Anastezjologia | intensywna terapia,
2000, No. 32, p. 273, position on how the
anesthesiologist will treat a patient who is one of the
Jehovah's Witnesses). It is widely recognized that the

11 Supreme Court of Cassation of Italy, First Civil Division, No.
12998/2019, May 15, 2019.

12 Supreme Court of Cassation of Italy, First Civil Division, No.
21748/2007, October 16, 2007, § 6.1.

13 Re Boguslava L, case N IIl, CK 155/05.
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medical records of Jehovah's Witnesses, who are of
legal age (adult) and have full legal capabilities, must
be respected, and doctors must be willing to use
alternative methods of treatment.”

In the same case, the Supreme Court of Poland
stated: “The principle of patient autonomy requires
respect for their will, regardless of the motives
(religious, ideological, medical, etc.). Therefore,
opposition to a specific treatment (type of treatment)
by the patient imposes a legal obligation on the doctor
and exempts them from criminal or civil liability, while
making the use of such treatment illegal.”

A similar decision was made by the Constitutional
Court of the Czech Republic in 2017. According to this
decision:

“25. Similarly, [according to the case law of the
European Court of Human Rights] the essence of the
Convention is respect for human dignity and freedom,
and concepts such as self-determination and personal
autonomy are important principles on the basis of
which the Convention is interpreted. The ability to live
according to one’s own choice includes the ability to
engage in activities that are perceived as physically
harmful or dangerous to the person concerned, In the
field of health care, even if the result of treatment
could lead to death, medical intervention without the
consent of a mentally competent adult is contrary to
his right to physical integrity protected by Article 8 of
the Convention (see the decision in the case of
Jehovah’s Witnesses of Moscow and Others v. Russia,
June 10, 2010, § 135-136; or “Pretty v. United
Kingdom”, April 29, 2002. No. 2346/02, § 61-63).”

“30. According to the opinion of the Constitutional
Court, it follows from the above that even in the field
of medical services, it is necessary to show full respect
to the principle of freedom of will and autonomy and
the patient’s ability to refuse help, even if it is
considered crucial to save his life. Doctors and other
health care workers may persuade such individuals or
try to change their behavior if it is clearly harmful to
them, but ultimately they cannot prevent a competent
adult from making a free and strong-willed decision to
refuse medical care simply because they believe the
decision is detrimental to the person concerned,
Therefore, if any person acts in accordance with these
rules and does not provide the necessary treatment to
a fully competent adult patient, out of respect for the

14 No. 1. US 2078/16, February, 2017, par. 25 oo 30.
15 No. 2310-16, February, 2017, par. 12.

choice made by him, he cannot be found guilty of
aiding and abetting the commission of a criminal
offense, as long is, above the conduct to the
mentioned illegality.”**

In the case of “Religion Society of Jehovah's
Witnesses v. Sweden (Ministry of Health and Social
Affairs)” the Supreme Court of Sweden stated the
following: “Thus, a person who chooses to exercise the
right to refuse specific treatment cannot be said to act
contrary to the fundamental values of society. On the
contrary, in our democratic society, respect for
personal privacy and autonomy should allow a patient
to refuse treatment, even when it appears necessary
for medical purposes and even when this choice is
considered irrational. Whether this choice is based on
religious beliefs or other reasons is irrelevant in this
case. “1°

A similar judicial practice exists in the United
Kingdom of Great Britain and Northern Ireland. For
example, in the case of “Montgomery v Lanarkshire
Health Board”, the Supreme Court of the United
Kingdom stated: “87. ...An adult person of sound mind
is entitled to decide which, if any, of the available
forms of treatment to undergo, and her consent must
be obtained before treatment interfering with her
bodily integrity is undertaken...”1®

As in many other democratic countries, in Germany
as well, a person has the right to express his or her will
in writing before any particular medical case arises,
and thus issue specific orders for his or her treatment
if he or she is unconscious and unable to provide this
information directly to the doctor. In Germany, this
right of the patient is protected by both law and
judicial practice.

Subsection 1 of Section 1901a of the German Civil
Code (BGB) provides: “If a person of full age who is
able to consent has determined in writing, for the
event of their becoming unable to consent, whether
they consent to or prohibit specific tests of their state
of health, treatment or medical interventions not yet
directly immanent at the time of determination (living
will), the custodian examines whether these
determinations correspond to the current living and
treatment situation. If this is the case, the custodian is
to see to it that the will of the person under
custodianship is done. A living will may be revoked at

16 “Montgomery v Lanarkshire Health Board”, [2015] UKSC 11,
point 87.
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any time without having to comply with requirements
as to its form.”

German law is not limited to the obligation to take
into account any written expression of the patient's
will in accordance with the above, but also imposes
broader obligations on the doctor and the medical
institution to determine and take into account the
patient's will with regard to treatment. In particular,
the second subsection of the above-mentioned article
of the German Civil Code takes into account the
following: “If there is no living will, or if the
determinations of a living will do not correspond to
the current life and treatment situation, the custodian
is to determine the wishes with regard to treatment or
the putative intent of the person under custodianship,
and decide on this basis whether they consent to or
prohibit a medical treatment pursuant to subsection
(1). The putative intent is to be ascertained on the
basis of concrete indications. Consideration is to be
given, in particular, to previous oral or written
statements, ethical or religious convictions and other
personal values of the person under custodianship.”

German law gives similar rights to patient
representatives. In particular, according to subsection
5 of the above-mentioned norm, “Subsections 1 to 3
apply to authorized representatives accordingly”. In
German judicial practice, there are numerous
decisions that support the patient's right to make their
own decisions regarding the conduct of treatment and
the methods used.

A similar approach exists in many countries outside
of Europe as well. For example, in one of the decisions
of the Supreme Court of Argentina, it was stated:

»14. The Basic Law grants individuals the freedom
to make fundamental decisions about their own
person without interference from the state or private
individuals...”

,16. The ability to consent to or refuse specific
treatment or to choose an alternative form of
treatment represents personal autonomy and self-
determination... Patients have the right to make
choices according to their values or beliefs... This free
choice must be respected.“’

In a decision made by the Supreme Court of Chile
in 2019, it was stated:

17 A.N.J.W., Supreme Court of Argentina, No. A. 523. XLVIII §§
14 and 16, June 1, 2012.
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“9. ... According to the case, the appellant refused
a blood transfusion on the grounds of the fundamental
right to freedom of conscience. It is important to note
that in this case, such a decision is also based on their
right to maintain bodily integrity, and therefore,
within their right to self-determination, they refuse
procedures that would violate their bodily integrity,
which they are free to do as long as it does not break
the law. In fact, Article 14 of Law 20584, which
regulates the rights and duties of all persons regarding
healthcare, recognizes in its first two paragraphs the
right to refuse any kind of procedure or treatment
(based on informed consent, which it establishes):
»Every person has the right to consent to or refuse any
procedure or treatment related to healthcare, within
the limitations provided by Article 16 (critical
condition of the patient). This right shall be exercised
freely, voluntarily, clearly, and through informed
means, for which the attending professional must
provide appropriate, sufficient, and understandable
information in accordance with Article 10. Refusal of
treatment shall in no case be used to artificially hasten
death, promote euthanasia, or assist in suicide.” As
noted in the record, the complainant does not want
medical professionals to perform euthanasia, assist in
suicide, or participate in any process that would lead
to death due to the refusal of a blood transfusion. On
the contrary, he is a patient who wants to live and
benefit from healthcare services through an operation
he has been waiting for three years. However, he must
refuse the blood transfusion. This refusal is not a whim
and should not hinder the medical team from acting.
It stems from his faith, which should be respected
based on his right to freedom of conscience, and also
due to his dignity, especially when there are reliable
medical records regarding the possibility of
performing such an operation without a blood
transfusion.

10. On the other hand, it is undisputed that Ms.
Polonia Rios is a competent adult who possesses both
of the aforementioned fundamental rights and clearly
understands the potential consequences of her
decision. This, in turn, allows us to conclude that she
has the full right to make the decision she has made,
even if prioritizing the fundamental right to freedom
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of conscience may impact another right, because
above all, it was her choice. “1®

In the case of “Iparraguirre Gonzalez v. Huan Ismael
Komeka” the Civil Court of Appeals of Uruguay stated:
“[The medical center] provided the patient with all
available medical assistance, respected the patients
freely expressed will in the [medical directive], which
has not been revoked in any way, and accordingly, the
medical center respected the constitutional and legal
provisions that protect the rights to life, liberty, self-
determination, and the patient’s beliefs.”

“Due to the understandable feeling of helplessness
of the family members in their attempt to save
Adriana’s life, the claim of ignorance about the
existence of such a directive, even against her deep
beliefs, is an action against her constitutionally
protected rights and means an infringement on her
legitimate right to choose ‘how to live and how to die.”

,In short, we can conclude that advance directives
serve two purposes: on the one hand, they recognize
individual freedom and autonomy, and on the other
hand, they protect the right to private life and
personal privacy.”

“The preparation of these documents implies the
expansion of the boundaries of autonomy, even when
the individual can no longer think clearly. On the other
hand, it aims to prevent the infringement of the
individual’s personal space by others through the
introduction of behavioral guidelines that the
individual does not share, or by acting on life values
that do not correspond to their thinking. ‘An individual
can legitimately demand respect for their beliefs and
convictions.”*?

The right to personal autonomy of the patient is
recognized and protected not only by countries in
Europe and the Americas but also by many countries
in Asia and Africa. Below are excerpts from the judicial
practices of some of these countries.

In the decision of the Supreme Court of Japan in the
case of “A.T. v. State”, it was stated: “In the case where
a patient clearly expresses their intention to refuse
medical procedures involving blood transfusion, on
the grounds that such transfusion violates their
religious beliefs, the right to make such a decision
should be protected as a human right.”%°

18 “Polonia Del Karmen Rios”, Supreme court of Chile, Tillerias
Book: Civil / 24199-2019, December13, 2019, page 26

19 “Iparraguirre Gonzalez v. Huan Ismael Komeka”, Amparo
Action IUE 459-320/2019, August 5, 2019.

In the decision of the Supreme Court of Namibia in
the case of “E.S. v. A.C.”, it was stated:

“48. ... The principle of patient autonomy reflects
that it is a basic human right for an individual to be
able to assert control over his or her own body.
Adhering to this principle requires that a patient must
consent to medical procedures after having been
properly advised of their risks and benefits, so that the
consent is informed. Medical practitioners must
inform their patients about the material risks and
benefits of the recommended treatment but it is up to
the patient to decide whether to proceed with a
particular course of treatment. For this reason, it is the
patient’s judgment of his or her own interests that is
the most important factor.

49. The corollary of patient autonomy is that a
patient may refuse to undergo specific medical
procedures, and that refusal must ordinarily be
respected so long as the patient is an adult of sound
mind and the patient understands the implications of
the refusal. It is important to note that the subject of
children undergoing medical procedures raises
different and difficult concerns that do not require
consideration in the case presently before the court.

50. Pertinently, it is not for medical professionals
or judicial officers to judge the basis upon which an
adult of sound mind has taken a decision to accept or
refuse a specific medical procedure (excepting certain
exceptional circumstances such as duress: see, for
instance, the English authority of Re T (Adult) [1992]
EWCA Civ 18; [1992] 4 All ER 649). This means that in
the present case, the court is not called upon to
consider whether it agrees with the religious basis
upon which Mrs ES elected to refuse treatment
involving blood transfusions. Importantly, Art 10(1) of
the Constitution states that all persons shall be equal
before the law and that no person may be
discriminated against on the grounds of sex, race,
colour, ethnic origin, religion, creed or social or
economic status (Art 10(2)).”2!

In its decision in the case of “Castell v. De Greef”,
the Supreme Court of South Africa stated: “It is clearly
for the patient, in the exercise of his or her
fundamental right to self-determination, to decide
whether he or she wishes to undergo an operation,

20 No. 1998 (0) Nos. 1081, 1082, § 2, February 29, 2000.
21 “E.Sv.A.C(SA 57/2012) [2015] NASC 11 (June 24, 2015). Par.
48-50, Supreme Court of Namibia.
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and itisin principle wholly irrelevant that the patient's
attitude is grossly unreasonable in the eyes of the
medical profession: the patient's right to bodily
integrity and autonomous moral agency entitles him
or her to refuse medical treatment.”??

The aforementioned decisions from various
countries around the world demonstrate that today
many countries firmly uphold the patient's right to
decide whether to receive medical services and what
kind of medical procedures to agree to. It is a fact that
this right of the patient does not cease even when the
patient is unconscious. Therefore, doctors do not have
the right to act against the patient's will if this will is
known to them, even if the patient is unconscious and
unable to make decisions. In such cases, doctors
should follow the decision that the patient made while
conscious, if such a decision exists. Moreover, if the
patient's refusal of a particular treatment method is

22 “Castell v. De Greef”, 1994 (4) SA 408, 409 (C), Supreme Court
of South Africa.
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based on his/her religious beliefs, this is even more
significant for doctors to consider, as it is unlikely to
change. Such a decision is not dependent on
circumstances, available medical treatment, or
possible out
comes, but is based on the person's deep religious
conviction, which makes such treatment completely
unacceptable to the person regardless of the
consequences and other conditions.

The recent decision of the Grand Chamber of the
European Court of Human Rights in the case of Pindo
Mulla v. Spain aligns with the judicial practices of many
countries around the world, as briefly reviewed above.
This decision, along with numerous other court
rulings, upholds the rights of patient's to make
decisions regarding their medical treatment--a right
that must be respected by all, including medical
professionals.
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