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39Md(30m ofMgdnmagdol ghm-gHmo doMomswo
Loggmdggmons. 935bmab, dmba(3gdn, nbgm@mds(gns
©d 3mb&gb®on, doybgosgem domn dgnMm M-
®0gcm3o3docabs, ©o330Lb aobbbgsgzgdyem mdo-
99890b bom3moaqbgb s dsmn ghmdsabgomobasb
a0d0g 365 d(30mgdgmns MHmam 3 0bgmmds(zo-
o Ybogmmnbmgdal, 0bg bodsBmmgdMngn s(s-
30b gaMamgdol LbmEMoo asbbodmgmabogab.

0bgzm@3s(300L 3o 3603369mmbl Mob ob-
magb dobo aobbsgnm@gdama dmbygmamds(s.
356bs 3mMgdom (3003604m a50gdmado, nbgmmds-
(3000 goGmm dndmg3939, Lbgowsbbgs § 9460396
LobEgdsdn s84daggds, dgLsdy 3nMgdobogol
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©53m300gdnmgds J36ob 30mHmdgdL, Mm3magddacs
bgmymxob Mobgolb bOmoo smdmgbgms 3Msd-
&ogmo dgndmgdgmos. dgbsdsdnba, 0bgmm-
330990 NLORENBbmMgdal Bobsbo sdLmEYEGNHo
MbogONbmgdalb Jombagzs 30 96, sGbgdyma Mab-
3900L 000gb@0xgz0(300Mgds, dggobgds s dsmn do-
Loemagd Embgdg dgdsnMgdss.

335bmsb, 0bgxym®mds300L g3mbman Mo 56 bo-
m3gMd(30m 3603369mmds magobmaga o6 dbab
dobo ©o(330L 9Mm0sb LadoMmmgdMog Mgg0dl.
0bggmmMdos00b 3mbyMmg@mmo Labobs s 3sdmyg-
6930l 3o693mqdgdals Babgoz0m Bobo o335 dg-
0dmgds  godmadeabsfgmdogl 0bdgmgddmomyy-
o0 Lagmomgdolb, bLobgmdgzEmmgdm YHMN0gH-
omdob, bmyy-3oqbs o gmdgMsomo bonwyd-
mmgdal, 3gMbmbomnMa dmbs(393900l ob bbgs
L3goomMa LadsMomgdfngo Mg70dnsb. Lbm-
90 o3 M79503950L IMogomMPgMm3bgds 5R39690L,
M3 0bgxymMmds300l bodsmmmgdMogn o335 396
dgdmagamamgds dbmmme dobo  gmMIsemyin
3390030 35(30000.

0y badosMmomo asbbadbmaMagh, Mo bLogyd-

3mom 9439909006 90s  0bgm@mds(30d  ©d(339L,

0 bognomgdab 9gmgdgdb ©s dgbedsdabso sGab ©s-
Eamo. 36mow ob. J. L. Contreras, Intellectual Property
Licensing and Transactions, Cambridge University Press,
2022, 138.
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1.
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o bogds 35d0b, MHmeabsy Ladmgomsgm-
LodommgdMmngn Modgbndy dmmbmzbal bo-
doommgdmngo Logydgmoal - bm@Mdob ggod-
&™dM0ngn 3985003 9bmmdol  Bobsdommdgdo
dgbEmmgdnmos? Gmeob sMLydmdL dmo-
bemgbol gb bogyydgmgdo gMmdsbgmal aggm-
oo @5 MmeEob asdmMoisbogh gMo-gfMon
domgobo, Mmam L3gnomyMo Mgames-
(309, 3gmMgLb?

6o bgds 35306, Gmegbag dgbemmgdamos
QRO dmasn Mganma300b gog@mdmngo
Bobodnmmdgdn, Bog@ed ofs L3gnemyMa
939330060306 6gLgdNE YBE™ 3mb-
309&mo Bobsdnmmdgda? sbgo dgdmbggge-
do 33mog MRgds dmmbmgbs dmaswa Mga«w-
mo(3000056, oy L3gEosmyGo  bm@ds
20m303L° (30dmEn(3bo3L) 03 dmambmgbsl,

Mmdgmoz dmgswo bm@3al Lodygsobodygo-
o0 dabssmbol  dobgogom  gm@IsmaMao
bom3mamdamns?

. 5 bgds 35900, MmEgbss Modwgbndg dmo-

bmgbol LodoMomgdMogo Logydzgmo gM-
»3sbgmal g39M©om sMLgdmdl, dogMsd dom-
030b g5bLbgsaggdmmo babosbdnmmdal go-
©9605 ©303960m0? mocmgym dmmbmgbe-
b9 333 3M(39mEgds bobosdIMmmdol ab
3500, MM3Agmoi (39m3ggmo  dmmbmgzbol-
030b 8mddggdl, o) pRMm 3mzmy bobosb-

Inemmoal go@s 3M(39mEgds yzgmes dmobmg-
bo%y?

. dmdgmo  badMm3gbm-bodommmgdMogo  Lo-

30mbgdo 0Rgbb magl, Mmgbsg dmbamBgmy
LomRgmlb Mo8gbndg dgbodemm dmambmabals
bogmdzmnEsb bmmme gMmdg ©dysmgdl,
Lobodommnmmb 3o aosebyzg@amgdal domg-
d0bob LML sgYMbML dmbamAgmal dogM
domomgdmobasb gsbbbgegqgdmm dmombmg-
6ol Logydggmb, o6 Mmwabsi 3MgaGmmb
LyAL Medgbndg Fmmbmgbnwsb dbmeme
9600l aobzoMmags, dsgomomsw, dobn om-
dmdob ((39L00b) abon?
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"- ammbm3sbmo 3(‘163'3635(300[) %maan
360b(303900

Imabmzbomes 3mb3n@gb300L 3GMdmgds Bom-
dm0dmds 35d0b, Mmegbsg ghmo s 0g03g Bog-
&mdM030 3mzmagbs (ymzgem d93mbggzeda, beme-
dob ©s6567L0L Babgzom) ghomGmms© 538s-
ymxomgdl Ms30gbndg dmmbmzgbol ggod@mdmago
dgdoa9bemmdal 6065306mdgdL ©s gl Immbmg-
69d0 dnbosmbmdmngsm nbgs gHmdsbgommsb -
39380695990, HmI gMon dmombmgbol s 3doym-
Bomgds bbgs Imombmgbsol ob dmmbmgbgdbscs
0JoMbymgdl.

sbgo g3omoemgdsdn Fmmbmzbgdol MHomogm-
»3ndommgds  3qgM3sbool Lodmgomodm  bodom-
»omdo, Mmam@is babo, Jodorgma Ladsmmmal
dbaogbo, sbggg oM oMol 396mbom doMs30M
dmbBgbmnggdmmo. dgbodadobo, 53 3Mmmdmagdg-
d0b doGomswn LGMYJGYMS Lodommnggmmbs ©s
3963560500 5MLgdomse ghHmbsamMas.

360b(303mo@, sbgm, 3Msd@ozodn bszdomwm
bdoc dgdmbgg3gddn, agMdsbosdn ygzgmes dmon-
bmgbs mobsdomn Mooy Mabgobss s M-
»35bgmab  339M0m 03039896 sanmb (g. b.
dmnbmzgbscms 633pzama 3mb3nMgb30s)." a6-
bbgeggdmmo dgxsbgds bagnMms Bbmmme d5dnb,
mEqLs(3 bmMmBoEsb 3sdmdwnbasmgmdl, GmA ngo
3Mb3M9@Nm Bod@MOMng Hmogmmmdsls sdm3-
Ba@ogom oB6gbmnaqdl (lex specialis) s, dgbods-
dobog, bbgs Immbmgbal Logydgmgdowsb 3odma-
06509 NBmgdgdo Mbos 3sdmoMmosbmb 56 gom-
339090 z5badEobom dgobemmomb.?

dmobmgboms bodgoma 3mbinMgbzns 3Mogd-
&0gm 3Mmdmgdgdl o6 Bom3mdmdl dsbsd, Lo-
bod (30m 3999 dmabmgboms Logmdgmagda, oMo
dbmemme bodsmomgdfngn dgogagdolb Bomdmd-
3b0b 3ndomo 50l 0gb@y Mo, dogsmoma, do-
doogmos gfMomn s 03539 bngmal ©sdMbgdal-
396 96 900 s 03539 056b0b SbsbMINMgdab 390,
0M0dgm domn Bog@mdMngn 3935003 96mmdals Bo-
bodnMmdgdois o6 asbbbgogogds. dogsmomow,
09y 1La3ddgbgdemm bggmmdo dmddgwn bgemmbsbo

1 BGH, Urteil vom 16. Mai 2017 - X ZR 120/15 - BGHZ 215,
89, Rn. 13; BGH, Urteil vom 16. Mai 2017 - X ZR 120/15
- BGHZ 215, 89, Rn. 53; ob. s3@gogg BGH, Urteil vom
26. Oktober 2018 - V ZR 328/17 - NJW 2019, 1216, Rn.

dgnmgdol Lsdndomgdol ©EOML dMsmgmmow
39Gbmb a5hgbl ©s3339mal dgbmdsl, gb o~
03935 HmamM(s JoMorym, obg g9mMm3sbyem Lodsm-
»omdo B5M3MIMBL B0sbolb s6sbmon@gdol dmo-
bmgbgdl, Mmammy bofmomdal bgmdgsmnmgdo-
50, 0bg gmod@nwsb. mMogg Immbmgbals god-
&™dM0g0 bobadoMmmdgdo s bodsMommagdmogo dg-
©ga9d0 o3 dgdmbggszedo 0gb@mEns, 5308m3
om0 mbs3Mbgdmds MMmngMmbabobssmdmgam
bodaMomgdmngn 3gxobgdol bomdmdmdalb bLog-
Bobgb o6 §3bal. gowsbsobyzg@o dgodmgds dbm-
mmE ob bsgombo ©sMhgb, oy Mo brgds 35300,
mEgLY(3 (39 39N dmmbmgbgdl gobbbgeggdy-
™0 bobsbINmmdal gowgdn o43b s 530l godm
9630 3mmbmzbs babmsdImas, bmemm Jgmeg —
oY

09) 9fmo s 08539 dgganl 30mbgzabzgb do-
oo dmmbmzbgdal god@mdmogo dgdsc-
396emmdal babsdnmmdgda aobbbzoggdamoas, go-
LoMggggos, (3om3gamo dmmbmgzbgdol bLodsm-
ongdmngn bagndgmgdn, Hmammz bgbn, cobe-
3560 Mabgabos s gMmbs s 0do3g Mbgdg me-
booMbgdmdgb o9y oMo, oy sbgs, gMmo dmmbmga-
bob oMbgdmdady go3mabol oM sbogbl ob gomg-
dmgds, Gm3 3mb3MgGmm s3530 bbgs dgbadmm
dmobm3zbobmgzol bagomm go-gMmn Bobsdnmm-
35 o6 5MbBgdmMAL. dogomoma, bogmoals 9396 s6-
6980L Imnbmzgbabsol, dgodmads, doMomgmey-
o oMbgdmodwgl, MmamM(s 3omEgdnmagdoo-
bodamomagdmogo (LobgmdgzMyymgdm ob sMobe-
badggamgdm),
Lodsfmemgdmngn dmmbmgbgdo, MmamMosss dg-

oby bobngoym-
Lo gmoMal dmmbmgbs bogmnlb sdMbgdsdy. oy
Lobogomm  dmmbmgbs  asdmamosbgds, dogsmo-
mo©, 0d0@md, Mmd 3MgEoGmtMo bogonlb dgbe-
Jootyg oM oMab, gb o6 asdmMozbogh bogoals
©36Mbgdoligb dodomomm  gomegdmemagdoo-
bodoMomgdmng dmmbmgboms godmygbgdol dg-
Lodmgdmmdosb.

MBOHM Hogmos obgmo dgdmbzgzgdo, MHmeg-
Loz bLoogm god@modMmng  Momoghommdsbmab

9600 9aNMS(305  YRO™

Lo 3obmbIydemm

7; Staudinger/Schwarze (2025) Vorbemerkungen zu §§
280-285, Rn. D 6 ff.

2 BGH, Urteil vom 16. Mai 2017 - X ZR 120/15 - BGHZ 215,
89, Rn. 53.
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300069 dgmeg. sbgm dgdmbggzsdo mbos gonm-
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L3gnomYGn Mgammasgns (lex specialis) s, bo-
Fomgdolb dgdmbggzado, Mo gogmgbs o93L sbgm
L3g(3oomYE Mgamma30ol MYBHM dmasw bemmds-
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356bs 3nmMgdom Gommegds, Mmogbss L3goe-
@0 Mganmo305 3mobmgbol Bom3mdmdab
DRO™ 335360 BoJGMdMag Bobadommdgdl 3 o3-
doMgdl, g0Mg dmgswo bmMds, 96 HmEabas
L3gEoomYG0 bMmInl Ladofmmmgdfngn dgogag-
30 (bogo®mgdob d98mbizgzeda, ggdm 33360 Bo-
ba30Mmdgdol  doybgosgom) ucm Jgdryoy-
mo0d, 300067 dmaswo Mgammszonb dgmagagdo.
39635605d0 sbgo gnmaMgdsl babssmdmgamdmog
LodoMomgdfng  dggabgdolb  (Wertungswider-
spruch; Lasdstomagdmogo Bgbfngol sSMOMo63dnd-
©930mmds, 5Mmo3mIma 9bmHmds) Mbmoqdgb.?
sbgomo Babssmdmgamds Badmadmds 85306, m-
©gbss ghmo s 03539 Bog@™MdMngn dmgmagbal
bodoMonmgdmngn dgiobgdabsl bm@Mdgdo gHmds-
bgmal ZoMmomgmuMoe asdmoygbgds. 5dggomo
dgdmbgg3900, cgmGoms, dgbadmgdgmoas d93-
©gabsnMom go0sbywqb:

* mM0gzg dmmbmgbs 035390l mobodsm o-
30l 8 9M03569mDdg ao3mgbsl o6 sbgbl;

*  mM0ngg dmmbmgbs 3M0bs03mmo oMo
MgE@a© 5MbdmMAL, 9330 Babssmdgamdmo-
30 badaMomgdmogo dggobgdol mognsb sbsso-
mgdmo@ NBOH™ bmaswo dmmbmazbol bomdmdmds

©33m300gdnmos 035y, Mmd dgbEmmgdamo

aymb b3gz0omMa, by 3MbiGMgGNm Gog@md-
03 YON0gMNMosbmsb yx®m sbemmlb dpgmdn

Imobmzbob ods@gdomo gog@mdMngn babsdo-
mdgda(s; ob YRMm™m bmaswo Immbmzgbal badsm-
0 mgdcngn dggagdo 0dmogds 08 dggagdoom,
mdmgdoz L3gEnoMEMo dmmbmzbol dgdmbsg-
35900 gomgomabbnbgdamemo;

3 ab., dogomoms, BGH, Urteil vom 28. Marz 2025 - V ZR
185/23 - NJW 2025, 1409, Rn. 19; BGH, Beschluss vom
3. Februar 2025 - GSSt 1/24 - NJW 2025, 2492, Rn. 23 f.
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o Mmd nmgzob: b3gnomyMo dmmbmzbols dm-
BgbMoagdol bzgHm bomdmaaqbl gmm 3306y
b&gL, Mmdgmo(g domnsbaw dmmagbgdamoas bm-
3500 dmmnbmgbal dng Bom3mJdbam ucm o
b6gdo. 985Lmsb doModoom, M30Ms@gbmdal s@mbyg-
dmds bogmagdom LagaMaoymmes, Mmwgbsz mMogy
dmobmzbolb bggmm dbmmme bobommdmog 0339-
0gds — 0b9) 93 MM bl o43b LogMom gows33g-
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0gdM030 ©(330L Mamdsdg 3Mbgdmmo batgg-
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bmbd9d em 633@@0600) dmombmgs, md
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mobbnbgdogb (BGH, Beschluss vom 12. April
1954 - GSZ 1/54, BGHZ 13, 88, 95; BAGE 163,

309 Rn. 37; ...)."
03 3M0b(30390Dg @oyMmbmdom g9M3s6nsdn
dMogommoisbmgobo  dgdmbggggdos  Labadam-

onmb 3096 go@sbyszg@omoa, MmImgdacz Jggdmo
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4 BGH, Beschluss vom 25. Oktober 2022 - Il ZR 22/22 -
NJW-RR 2023, 109, Rn. 61.
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103, Rn. 10.

7 BGH, Urteil vom 14. Juni 2019 -V ZR 254/17 - BGHZ 222,
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dbmenme 3590b dgdmos, o9 356 Bobsbbom, bo-
0bob 565b@an@gdol bmgswon 6gbgdalb dgbadado-
Lo, ©o370Moggdgmb bgmdgimmgdol dgbob-
Amgomom 3o@s abgLs. 33 bobomdo JoMag-
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bmdol LodoMormol Gondg @3oMoGgbo L3gzns-
M0 M9anms(300 50 5Mbgdmob. gb, gbgds obgm
dg3mbzg3oL, Mmabss ©8doMegqdgmas (30mm 39,
39bmboom  gom3zomabbabgdymbg xcm  gom-
oM@, 03066 3030bstg dmzmabs s dg3gmg-
d0b Lodmdomgdal, 39Mdme, 3mLIg@nsnmo Mg-

ImbG0b BqLEmmadol gommgdmmgds. 83539 go-
&9gammosdo dgool JofMogbmdol Logbol dsbsdwg

Mbgdmemn damdsmgmdal smmagbol gommgdyy-
mgds, M0bmgzabsyz 360d36gmmgabo batgalb go6g-
300 Logo®m,™ @opasb sbgo 893mbggzedn om-
©aq60b gomEgdnmgds JoMegbmdols bymdg36y-
mgdol dgbEmgdal doMomse 3omEademgdao
0d3939."° doGoms© 3omEgdnmgda sbggg asbo-
bomgds dg3mbgggs, Mmabsy ©8ddoMaggdgmds
bgmdg3Hamgdom 0gabMs Fomegdamgds, byer-
d930mgdolb @obAmadobal JoMogbmdal bogs-
bo  ©o0dMMbmML  Lomsbom  damdsmgmdada

(396mbom @owggbomdy NROH™ GoGom dm(s¢)-
mmdom), 3s0 dmMob Bogmalb bm@mdsenm@a bo-
bgmdg3mgdm bomggdmmdom  gs3mbggmmo
(339000 goambgmﬁ)g&)m,m 56 80l 8ng& Imbymdo-
mo  3mbbE®mnJ(30900L/A39693950L  dmImEg-
doo. 1"

0y 30dJoMog9dmal bosbolb sbsdrayMgdals
dmobmgbol  Bobsdommdgdo  Dgdmambadbyyemo
3o@Ry6Ygdgdeb dgabHgergdmmdabs o 93g-
©3ME 3dLgme @FoGgdomo goreb Jgrgao
Boc3mndge, ng0, 0330b0 dobssMboo LbmEMgo i34

13 BGH, Urteil vom 18. Marz 2015 - VIII ZR 242/13 - BGHZ
204, 316, Rn. 15; BGH, Urteil vom 12. Marz 2014 - XII ZR
108/13 - NJW 2014, 1444, Rn. 17, 30; BGH, Urteil vom
12. Februar 2014 - XII ZR 76/13 - BGHZ 200, 133; gbs-0b
326-7 3omsgmogal (dggmo Mgmadzos) LadsGomgdcng
8amBamgmdady: BGH, Urteil vom 5. Oktober 1994 - XII
ZR 15/93 - NJW-RR 1995, 123, Rn. 27; BGH, Urteil vom
9. Juli 1992 - XIl ZR 268/90 - NJW-RR 1992, 1226, Rn.
13; BGH, Urteil vom 10. Juli 1991 - XII ZR 105/90 - NJW
1991, 2416, Rn. 12 ff..

14 BGH, Urteil vom 22. September 2004 - VIII ZR 360/03 -
NJW 2004, 3775, Rn. 26 ff.; BGH, Urteil vom 10. Juli 2002
- XII ZR 107/99 - NJW 2002, 3234, Rn. 15 f.; BGH, Urteil
vom 16. Marz 1988 - VIIl ZR 184/87 - BGHZ 104, 6, Rn.
15 1.

15 BGH, Urteil vom 10. Juli 2002 - XII ZR 107/99 - NJW
2002, 3234, Rn. 16; BGH, Urteil vom 16. Méarz 1988 - VIl
ZR 184/87 - BGHZ 104, 6, Rn. 16.

18

moE0  363bmNMmgdabzgbss dodsfmmo, asb-
bbgoggdom, gbz-0b 249-9 3oMogogabs s bg-ob
408-9 3mbmob LogMom 8mgmobash.’ Lbgseage-
o, boGymamama MgbBoG ool gboo god-
&mdMngo dgbemogdmes Lobgmdgz@mmgdm
35mEgdnmgds, 09d(35, 30bsowsb godjomsggd-
mab 3096 sbgbgdymo sds@gdomo gows asbyy-
™0 5 bymdg3Mmgds 5o 0dymezgds dgbyy-
mgdolb bGownodn, 83 dgbHmgdal dmmbmgbal
aRmgds 353JoMs398gmb semo® aoshbos (.
ab3-0b 281 IV 3omogmogo; bodotoggmmdo — b 3-
ob 394 11, 405 | oo 407-9 8qbmagdn).™®
Jofogbmdal  bgmdgzGmmgdals
35m©9dmgdolb dgnbEMmgdmmdabmgal gomge-
mobbnbgdyma 3sLbobdggdmmds ¢bws gondny-
bmb gb3-0b 280 | Iqbedo (M. b3-ob 394-9 b-
m0) 3mbgbMoggdmmo  3sbyybnbdggdmmdabash,

doMomso

Mm3gmo JoMegbmdal bgmdg3dmmgdol @ode-

&98000 3oeregdPegdob @aM@ggseb ggogded-
©90s. 3o35m0md, dbgmo dgdmbggzss, Mmogbs(s

©5dgdoMsg90gmo  bsgds dobmgol bogool bo-
bgmdg36mgdm 30D6gdoc gomzamabbobgdmmao
Lo gdmmdob bgdsotmym gamamadl (gbz-0b
538-75 3oMogMagn) ob/s dbMHbggmmdals gom-
9090l sM@3g930m 5B056g0L o6 >memglbgdl
Jo6036mdal Logsbb.2 sda3560 J3g30Lab abz-ab
281 | 3oMogMmogoom gs6badmgGmmo Bgba, Gmdg-

m0(3 doM0md0 3omEgdmagdol dgbMmagdabgs
mE0g6@0Mgdmmo (bogoGmnggmmdo — bz-ob 394
Il, 405-9 o 407-g 3bmgdn), o6 gsdmaygbgds.

16 BGH, Beschluss vom 2. Oktober 1996 - Xll ZR 65/95 -
WuM 1997, 217, Rn. 7.

17 BGH, Urteile vom 2. April 1989 - VIII ZR 52/88 - BGHZ
107, 179, Rn. 16 ff..

18 BGH, Urteil vom 19. April 2023 - VIII ZR 280/21 - NJW-
RR 2023, 991, Rn. 30; BGH, Urteil vom 28. Februar 2018
-VIII ZR 157/17 - BGHZ 218, 22, Rn. 23; BGH, Urteil vom
11. Dezember 2015 - V ZR 26/15 - MDR 2016, 482, Rn.
21.

19 BGH, Urteil vom 28. Februar 2018 - VIIl ZR 157/17 -
BGHZ 218, 22, Rn. 23; BGH, Urteil vom 11. Oktober 2012
-VII ZR 179/11 - NJW 2013, 370, Rn. 9.

20 BGH, Urteil vom 28. Februar 2018 - VIIIl ZR 157/17 -
BGHZ 218, 22, Rn. 16; BGH, Urteil vom 14. Dezember
2016 - VIII ZR 49/16 - NJW-RR 2017, 329, Rn. 14, 16;
BGH, Urteil vom 5. Marz 2014 - VIII ZR 205/13 - NJW
2014, 1653, Rn. 10.
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dgbodsdobow, godjomeggdgmb ©sds@gdoma zo-
ol sbgbgdol gomgdgs BoMdmgdmds omyma-
bgdmog  39033mbymo  bosbolb  sbsbRONMmgdals
Imobmzbob ggmagds: a9M3sbosdo — godjoe-
3900l sMhggzobal dobgogom, dwmgmdstgmdal
03 960L (3bg-0b 249 | 3oMogMogn) b gumowo
(abg-ob 249 I
Bm®300,%" beemem boJotmggmmdo — b 3-ob 408-

0bodmonMgdals 3oMdaM0x30)
9 © 3mdy3bm IMbmgdol dobgmzoom. 3 gob-
bb3o39d0l Loaggmdzgmos abs, HmT dofMomso gom-
©90nmgdgdolb dgbemmgds, Mmamy bgbo, do-
doogmos  gBod@mdMogo o6 LodoMomgdMogo
dam3omgmdol obgor (33momagdady, MHmIgmocs

33580000 dgbEnmgdslb gd3990gdogds; ©o(3-
30b gomeydgegdgde go, GmBergdei Azggergd-
03 0535890000 35mMEgdNmgdgdal Loboom M-
LydMAL, Fabbow aboboglh BbmEmE >MLYdMmo
damdamgmdals 1356mbm bgmymazobaseb azgeb
(dmbgdfngn Bomnsbmdal 068 gfMgbo — Integri-
tatsinteresse). dgbodedoba, smbadbymoa Godob
3o@RISYEgsgde o6 gdgorrme dgbGgegde-
Bgo mM09b@0Mgdmmo s 3M(3 eds@gdoo dgad-
mgds dgbEnmegl, 30650006 domn Jobdsba bgm-
g3 mmgdal  3mDo@ oo
of0ls.22

Jo6036mdol Lagbal obs6gdabsl JoMagbm-
30l bodofmmamo m33mgma@ Gm3q0L sbg3g -
oo Dosbal s6sbmon@mgdol dmmbmzbgdl,
Mm3magdo(z bobgmdg 3O nmgdm Bosbolb sbsdma-

dgbErmmgds  of

6950L mbmM3696056 3mMb3nFg6(305305 — dmon-
bm3bob Boboombol mgombabdMoboom; (bobwob-
Imemmdob dgbobgd ob. Jg93mo V. 2. 5)).23

B0560L 965DMINEMdal 53 mmbmgbgdbg goz-
mgbal of obgbl JoMsegbmdol bgmdgMymmadols

21 BGH, Urteil vom 19. April 2023 - VIII ZR 280/21 - NJW-
RR 2023, 991, Rn. 30; BGH, Urteil vom 28. Februar 2018
- VIII ZR 157/17 - BGHZ 218, 22, Rn. 16; BGH, Urteil vom
19. November 2014 - VIII ZR 191/13 - BGHZ 203, 256,
Rn. 26.

22 ©g@smycow ob. BGH, Urteil vom 28. Februar 2018 - VIII
ZR 157/17 - BGHZ 218, 22, Rn. 20 ff..

23 BGH, Urteil vom 28. Februar 2018 - VIIl ZR 157/17 -
BGHZ 218, 22, Rn. 30; BGH, Urteil vom 29. Juni 2011 -
VIII ZR 349/10 - NJW 2011, 2717, Rn. 7.

24 BGH, Urteil vom 11. April 2019 - IXZR 79/18 - NJW 2019,
1877, Rn. 38; BGH, Urteil vom 27. Juni 2018 - XII ZR
79/17 - NJW-RR 2018, 1103, Rn. 20; BGH, Urteil vom 28.

obEMmgdabol bogbol sdMbgdals 306mbalidn-
960 35mEgdnmgds (abg-ob 546-9 3oMogcogo;
a56Lbgoggdmmo gmmInmamgdoo — b3-ab 564-4
dnbmon). 5356 oM (3 ab (33m0l, BB sdJoMo390,-
™m0 bogob bgmdgzEmmgdoom gomgamnbbobgdamm
dam3omgmdadn ¢bws 8dMMbgdogl. g9cdsboals
BgEgMommo gdsmmagbo LobodsMommlb 3Mod-
&ogob dobgogom, ©sdjoMszgdmoal doMomaswo
30mqdnmads, abi-ob 546-9 3omogmogol gom-
amgddn, 3bmmmE 60300l ©dMNBYdSS; IEMY)-
69d0b gom@admmgdol dgbEmmadobmgol dbnd-
309mmds o6 o43b, o Mo dgmdomgmdados gb
6030)0.24 0993(39, 0¢) doFomao LabgmdgzGmmy-
3 35mEadmagdol (sGobobsmagds@a) bobo-
mo dbmeme bogomol Qobﬁ‘@&gboo,zs 35906 abg-
ol 946-5 3oMogMmox0056 353m3nbafyg Lobgm-
99360 dm  goregdgmgdob  dgabOgergdemm-
30l g98m B0sbalb 965bmanEgdol dmmbmagbs wo
bgmdg36mgdol dgbeymadobmgol dgbadadabo
535898000 300l gobbodmgms (abs-ob 251 -9
3oMogMaggaly, bz-ob 405 | o 407-g Igbmgdn) go-
dmomn(3bgds. dgLodsdnbow, abz-ob 546-9 3omog-
o0 396 39330l 03 3o 7dmgdsl, Hm3 bogmal
(bgemdg3emmgdal 30bbgdom bgdsstmmema go-
dmygbgdal gomamgdl aosdg@gdamon) @odas-
6930L godm Bosbal sbsdmeyMgdal dmmbmsbs
3mboGonco babgmdgzenmgdm gomeogdnmagdol
oMm3930L bLygOmb gobg3Mcn36gds s, dgbads-
dobo, BoM3modmds o 3503dmbymn  bogds
1339 D0sbol g93m363930 43gwgdal gobbmm(sog-
mgdobmobagg o oMo
©386bgd0bob. 2

Mbd 0mgzol, M3 LadoMmggmmdo bLodom-

dbmmme  bogomab

nmgdMogo dgmdstgmds 030395. oModmns,

Februar 2018 - VIl ZR 157/17 - BGHZ 218, 22, Rn. 24;
BGH, Urteil vom 6. November 2013 - VIII ZR 416/12 -
NJW 2014, 143, Rn. 15; BGH, Urteil vom 23. Juni 2010 -
XIl ZR 52/08 - NJW 2010, 2652, Rn. 18.

25 Liitzenkirchen/Selk in: Erman BGB, Kommentar, 17.
Auflage 2023, § 546 BGB, Rn. 3; Minch in:
Herberger/Martinek/RiBmann/Weth/Wirdinger, jurisPK-
BGB, 10. Aufl., § 546 BGB (Stand: 29.08.2024), Rn. 4.

26 3orm0ob bognombdy, 36 3gmo s (3omggnem oJ396@9d30
330Mge gobbbgsggdnmo ©obsdygmgdam: BGH, Urteil
vom 28. Februar 2018 - VIl ZR 157/17 - BGHZ 218, 22,
Rn. 20 ff..
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396M35600b Lodmgomosgm 3megdbobasb asbbbge-
39600, bLodoMmggmmb bLsdmdomodm 3mwgdLbds
33063950l 35mEgdmads, bogmn dbmemme
Lobgmdg 3 mmgdm 3abboo gomgamabbnbgdmmo
boGggdmmdom go3300mb (bz-0b 547-9 Iqbmo),
30093 ghmbgm as0dgmms JofMogbmdol bogbols
©33696980b BqLdn (bz-0b 564-9 3x9bemn). o330
3m0gdbolb  Lob@gdsdogol gbnbssmadogagdmms
©3b33bs, Mmomgmlb Jomggmads 30b6mbIwgdgmas

dofomoe  babgmdg3Bnmgdm  3omEadymgdse
0g(3090 0b, MM bgmdg3Emmgdal EsbGYmgdabal
Jofo36mdol Logobo omznmgdmow bgmdg369)-
mgdon  gomzgamobbabgdmem  damdsmgmdado
mbos aymb.

sGsbobgmdg3Mmgdm badagdemmdal dgog-
300 35dmb3gmmo 6n3mnlb obosbgds BoMdmace-
396L LabgmdgMnmgdm ©sgobs s 3DMYb3g-
mmdolb gomEgdnmgdol oMmggzel. dgbsedsdo-
Lo, LobGgInGo dgnbodsdmds bomdmadmdmeus

03 d90mbgg3530, 0y Lojommggmmb 306mb3g-
39l bg-ob 547-5 Igbmooc gomgamabbabgdaemo
9ammomgdab bz-ob 564-9 3mbemal 89JbLEdo go-
©3@sbom, bnzmnlb sdMMbgdal 3m396@83dn oMbg-
dnmo  bgmdgzmnmgdom  gomgamabbobgdmmo
damdsfgmds  dofomopo  LabgmdgzMmgdm
30mE9dmgdolb boboemow doghbns. 53sb 358 g-
dom 3m3y3gdms ob, HmM3 bgmdg3Gmadol ob-
Ggegdob 398rga 309deMaggdgerb dggdegdmes
o6 dogemm LabgmdgzEmmgdm damdsmgmdado
sM3ymazn bogon, Mowasb ogo ,bgmdgzMymagdol
dgbodsdobn® o6 o60b. dgmgasm, sbgom dgdmbgg-
3590 bogomal  osMobomsbom  Famdsmgmdsdo
3366905 Ibmeme babormmdmngn dgbemmgds
0469dm@s, GMAmal domgdsdgs 3odjoMaggdgmb,
399dmgdm@s oMol 435.27 6o 3madoo bogoMon-
M, MM3 Jomggem 356mbdgdgmb LojomMmgg-
mmb badmgomadm 3megdbol 564-g dnbmdn goom-
35m0bbnbgdymn gmm3nmamgdoo LEmG o sbg-
o0 dggaol dombggs LyyMes.

27 3. BGH, Urteil vom 11. April 2019 - IXZR 79/18 - NJW
2019, 1877, Rn. 38; BGH, Urteil vom 27. Juni 2018 - XII
ZR 79/17 - NJW-RR 2018, 1103, Rn. 20; BGH, Urteil vom
28. Februar 2018 - VIII ZR 157/17 - BGHZ 218, 22, Rn.
24.
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(2) Jos536mdalb Ls3sFmnsmdn bsbrsdIy-
mmdab Bgbgdob 353mygbgdsmds

03M0g50, JoMa36mdals LodsFmamdo bobgem-

39309 gdm s @gmod@& Mo Immbmgbal Dmgo-
o bagggdgergdo, bigm 3067, @ogboero 3aerog
30dm0nygqbgds. 530l Jonbgoegew, abz-ob 548-9 3o-
fog®ogdo (bz-ob 573 | dnbemn) gomgamabboby-
o Dosbol sbsdmey@gdal mmbmgbams bab-
3bIMmmdal bgbo 3M3gmEgds oMs dbmmme

Lobgmdg 3mgdm,
030b BomImdmdoe - 3mbiMoMgds ©gmod-

ofsdge  g0dJofMo390mab-

&M 3mmbmzbgddy (s, 09 obobo 0339 Bog@md-
030 35M93mgd0sb 308(*)8@06063(*)6[).28 5dob
dgbobgd ab. 4393mm V. 2. ).

o) culpa in contrahendo

(1) 3mb39M96(305 333§ gdnman dgbAmagda-
Ly s bagmalb 333m 33bwbabdazgdemmdal dmom-
bm3zb93Lb ImMab

3Omdmadydns  bLygombo, asdmmoboglb oy
065, 5 o) adsdmMozbagl 35d0b, Mo BobsdnmMm-
3980b s 3d0ymazamgdol dgdmbizgzedo, Bogmal
bogmal sbgdmdabsl bobynmdabs s BoMom-
d0b 3358 gdoma dgbEmmgdabs @s bszmalb godm
3obbobdggdmmdol bgbgdo sbggg babobobgem-
3930 0egdm  goeegdgegdel  @eMm3gzersb
(culpa in contrahendo) as3m30bstg  basbal
0baDmaMgdal Immbmzgbgdl. g96M3s600lb ggog-
Gom@o dammgbo LobsdsGmmmm 3 Lszombdbg
39993 3mDbo(300L 0DsMgdL:2

weer @) bLgbo@o LodosMomagdmog bLogombl
by39@L 03g3568@, GM3 Mobzob gowsbgmoal d4q3-
©73a, JoMmMom0d 3M0b (303 bos gomosmm
ab3-0b 434-9 s d93amdn 3oMogMmoggdol 3o-
Mo gbmds  (s3@mMab  dgb0d3bs:
bgmdg36mgdobal bogmal godm 3sbmbabdg gd-

bobyomdalb

28 BGH, Urteil vom 31. August 2022 - VIII ZR 132/20 - NJW
2022, 3419, Rn. 22; BGH, Urteil vom 29. Juni 2011 - VIII
ZR 349/10 - NJW 2011, 2717, Rn. 12; BGH, Urteil vom
23. Mai 2006 - VI ZR 259/04 - NJW 2006, 2399, Rn. 34.

29 BGH, Urteil vom 27. Marz 2009 - V ZR 30/08 - BGHZ 180,
205, Rn. 19 ff..
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mmdol bodsGmamn), oyd(39, byyem J(306g, aob-
Beobo
5339005 LagoGm.

dMomaolb  dgdmbgggedn  godmbszmoabols

(1) 39b6mbo 3mbB3nEMabznal Lo gnmbl 3omes-
306 oM 569LbF0ggdL. 306mMb3gdgm3s 3MMdmgds
dommamons 3mdmagdol sMbgdmds gsnmgsmalbbo-
bo, 358603, Mmamz hobl, dobo googms Labe-
dotonemm 3Mogd@ogobs s @md@Mmabsl dosbom
(---)- LO3OBMBAEgdmM Fobomgdnsb dbmmme ol
©3b33bs dgadmads as39mmaL, ™3, ymage dq3-
0b393590, bLobsMIML BobyoEMINLOL, bymdg3Gy-

930l ogdabsl dMsmgmmmdol gmgdgb@ob
30dmygbgdsl, bobynmdal LodsGmmal L3ggoe-

o Mganmomgdol LobosMagdmme bBszmagdo
3603369mmds bws 30bndgdmes. (...). gb pRGm
dommomgdl gbg-ob 434-9 s ImIgsbm 3ofmog-
Mo396000 dmzemo 5dmIbyFogo b3gznomyMo
9390 gdal 5Mbgdmdady, oMy dob momym-
3oby.

(2) LobEgdnmo s Ggmgmemmaonma a56-
35793930 300093 NYBRGOM 33y361538L ImbsdMg-
3L, MMI >mbndbyem MgammoMmgdsl a53ma-
Mobagn dmgddgogds 3g3L

(5) ©03330M9dmn LabsdsfMmmm 3Mod@o-
30b dobgozom, 2001 Beab 31 013998653y dmd-
dgeo gomEgdymgdomn LadsMomoal dobgogom
360b6(303mmo 30Msdgbo ogm abz-ab dggmo
90593006 459-9 o dgdmgmadn 3oMogMaggdo,
5 b 30Mo@qgbmds bmmmeE gobDMbo dfMsmal
5Mbgdmdal dg8mbgggado 3oMasgs domal (dom.
BGHZ 136, 102; BGHZ 60, 319 ...).

590l goMEs, bobyomdbol LadsGmomb oq3b

30bbs 3nmMgdmmo
mdmgda(y aodmdMnzbago Imgdgmgdol semnotg-

obgon dobsboomgdmgdags,
3oL Bmombmgl. 39MdmE, gsdyomazgmb 3Mnb(z0-
3nmaE 543b 0358 gd0m0 dgbHmgdol dmmbmg-
bob gg3mgds (gbg-ob 439-9 3oMog@ogn), beenm
bogmmab  o39330Mgdmma  dmmbmgbgdo, Mm-
am@ Bgbo, godmomoibgds xge 3093 35300,
MmEgbs 34nzgmo gbgdn gongmobomgdmm-
30l godm 96 Femds 0bgrym@mds30ol bs3mob dg-
babgd (gbg-ob 442 | 2 3sGogMagn). bgmdgzey-
g0l o@gdabalb d@msmal dgbabgd babgdals ym-

39mmngob  3aMomgmafon  g8dmygbgdal  dgd-
ob3935d0, gb L3gz0omNMa Mganms30g0 Rog-
GMOM0zo0 ©535Ma5305 magol 360d36gmmdasl.
sbgo dgdmbgggedo 396mbB3gdmal dog&m Gga«-
mofgommo bygm sMogmbagMymon GosMom
0469dm@s, 530l 533900 3o o dgndmgds.

(8) godmdmn(zbogn 3mddgmgdol oMLgdMbab
©533905L bgemb o6 0dmal ob gomgdmgds, Hmd
bgmd g3 mgdol ogdobsol dMamnwsb bomdm-
dmdomo dmmbmgbgdo s gbg-ob 437-g 3omogco-
BoEsb g5dmdenbamg dmmbmgbgdo Lbgoabbgs
3obybobdggdmmdal  LadsMomgdmog  Lagnd-
39U 939330M©9ds. 30650006, Lomabaom §gmg-
mEma oo aob3sM8gdabol gosdbyszg@n 860d-
369mmds 5g3L o6 gm@FomuE 3033000 - ab3-0b
311 11 1 3omoaMog000 gomgamabbobgdmm babo-
babgm3g3Mnmgdm (3obmboo gom3zomobbnbgdy-
o) 3oerRgdYegdgdeb O@3gzeL, bmerm abs-
ob 437-5 3omogmMozol dgdmbggzedn  bogmal
bogmb, 9Msdg 03 goMgdmgdsl, Hma 3obmbdwg-
dgmo Bogmal 8amdamgmdsboseb s 393306-

dne Bobobobgmdg3mmmgdm gommgdymagdsms
R2M0393°b dg8ramd RIRysPm bymdgyhgy-
3ol 80o39m3693L (9g3L 96 06393L ob gocgdmgds,
M3 00300639 bs3m0sbo bagmol Jobmegdowsb
353m3@nbomg Doobal s6sbmonMmgdol dmmbmg-
690, Mm3magdoz bgmdg3Mmadol ogdsdoy
sMbgdmm aomgdmgdsl gumdbgds (abs-ob 311all
3oMoaMagn), abz-ob 438 -5 3oMogMmognlb dobyco-
300 b3bEsbINmos (...). sdo@m3, g58mbbmemgde-
©0 bogmoacs, MHmIgmoi megadnmazgmn dgbeg-
950l 083566 3 gdgm a5 gdmgdsl gi3dbgds,
mfngg d93mbgzg3e3d0, 3G0bzndnmae Labgmdgs-
ymgom Mge0db 9939dgdemgds.

(3) o330 bobynmdal 6gbgdab ¢3oMs@gbm-
ds g0dmbosgmobol goMgdg o6 dmddgmgdl. sbaeo
90543000 3mBgbFnggdmmo gomEgdanmgdomo
bodaMomalb 30mmdgddn(z god3mbsgmabolb ©sdgzg-
ds, Lyyem 30y, 35dob oMb godsMomgdymo,
MmEgbss g0dgo@3gmo 456DMob (3ynwmazgemals 3m-
bo@ymgdmaw) 3mddggdl. o3 MHmL babyomdal
ob L3gznemMo Bgbgdo, MmM3gmms Mammgdgem-
ymazd(3 dgbadmgdgemo 0469dmes, s gsdmayg-
69ds. Dgdmombadbmmon asbbMobzol dgdmbgaggze-
do bobsbINmmdal bLsgombo bobEsBINMml
bogFom gowal dgbadadobae bywgds (abg-ob 438
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11 3o0g60530). 30340390 396 ©gYMbmds
3obmbabdg gdmmdol godmoasbgsl (3bg-ob 444-9
3oM0aM5x30). 030 35LbL 0398 Fodnbs(s, MHmg-
bos 3ynzgmads Bogmal dgbobgd wbgdo aony-
Bobomgdmmdom o6 ogmes (gbg-ob 442 1 2 3o-
F08M5x0), 05, Mmamts bgbo, 3oMaseglb ©sds8g-
domo dgbEmmgdol 8mmbmgbol amgdsl (dom.
BGH NJW 2007, 835; BGH NJW 2008, 1371).
sbamn Mgsdnnm 3mbgbenggdmmo 3oemEgde)-
mgdomo Ladommmol 30Mmdgddoi bgdmombad-
bymo g96dbMobgom dmddgmn gedyomazamo (3
3L o6 08bobyMgdL (dom. BGHZ 167, 19).°

dma 30069300 Fomgdym aosbyzg@nmgdada
396M35600b BaEgMomn@M3s Mdocmmgbids bobodsm-
o™ gb 3mba(z30s 306538 30(30.%

a0dmbs3mobol Laboo culpa in contrahendo-1s
360b(303560L g0dmygbgdobogol Logmzg Mhgds
35906, MmEgbsg bLogombo gbgds ofs bgmadg3ev-
mgdob bagbolb ®30b9898L (bsbynmdal Bogmb,
bomdol  bgmdgzemmgdoon  gamzamabbnby-
dme badmdomb gbeymadsl), sMedge Moz
bgmdg30mmgdal bogbol gobbobrgMob.3! 4gmds-
boal ggogMommds Mdsmmgbids babsdstmomemmd
9L 30sMs abgom dg3mbzgzada, dsgsmoma, Mm-
Loz aoyoymo dobol bozggmo bsbommdmog
39bmdgmn dabal bo3zgmdy 3M(39m©gdmeEs s

a5394039m3ds 34o3gmb 580b qbsbgd d(3emo
Bodmeoaqbs dMsmgmmo dgmgdbs. Lobodom-

onenm 206856 @ ogb:3?

sbo33g90ms30m bobodomormmb dmbsdmgdol bo-
bobosmdygamo, bobynmdolb bgemd g mmengdo-
bob bogomdmngo bo ol 3obbobdggdenmdosb
3odmdnbom g bgend g mmadosb gobgmob mos-
b5 gbg-ob 434-9 0o 437 (2) 3omogm503930b bo-
nd39mby 03005639 oM gobobocemgds. goyna-
o dobob 6o 339000b 050bgdsb ... o6 Jog 390369~
3o ob, ®md 0go dgdmdgen 6533900y ... 363 (390"
®g8s. gb o3 m30b9850y dgorsbbdgdol Logobn

30 BGH, Urteil vom 19. Marz 2021 - V ZR 158/19 - NJW-RR
2021, 1068, Rn. 23.

31 Pammler in:
Herberger/Martinek/Rimann/Weth/Wirdinger, jurisPK-
BGB, 10. Aufl., § 437 BGB (Stand: 26.08.2024), Rn.
119.1.

32 BGH, Urteil vom 23. Juni 2023 - V ZR 89/22 - NJW 2023,
2942, Rn. 5.
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dgodmagds  oymb; sbgoo  dgoobbdgds  3obbod-
@3M3b mogo bobynmdol bogobl s oMms dbm-
e ob 050b 93936 (deom. Senat, Urteil vom 11.

November 2011 - V ZR 245/10, NJW 2012, 846
Rn. 9). ob gom9dmgds, Gmd goynmenn dobob bo 3-

39000 d9dmdgem 603390009 o6 36 (39e@9ds, dbm-
mmE gobbogmmmgdaem dgdobzgzedo dgodemgds
60dboggl, Mmd msge gogomem dobob bs 3390
dgosbbdgdmmn  omgobgds ogzmns (dom. Senat,
Urteil vom 16. Mérz 1973 - V ZR 118/71, BGHZ
60, 319 — §30b3oms dobob bs 339000 dohbgmemo

dobob 6o 33900b gognwzsdy).”

(2) 3mb3mMmgbzns Lbgs 33mEYdnmadoms
©3Mm3935bmsb

@o8rgborel  gomEgdnmdeb  ©IME3I3e

bgmdg36mgdolb 358 gdnma dgbEmmgdabs @
bogmoal godm 3obyyboldagdmmdol Lggmmb o6

96939, 83 L3gnsmyMa Bgbgdob dodobo gomwg-
dgmagdomo LadsMomalb bmaswo bmMmdgdol go-
dmyqbgdom 396 onMmm3g3s (Jo., dsgomoma,
bgdma gobbomyemon dgdmbgggs bgmdggGmmg-
3ol Logbob Jgbobgd d(3et BoMmImmaqgbsbdy).®
sdo@md  Doobal
3omEgdnmgdom-badsmomgdmaga bgbgdo sbgm

obodmayMgdal  bmgswo

dgdobgggado  3Mabzndnmom  3odmygbgdawas.
ode 9Mbgdmdl bL3gnsmy®n boobmbdwgd-
mm  Mgamms30900,  Gm3dmgday  culpa in
contrahendo-b  3Mnb(30393bg
dom0sbo godmmn(zbogl. 3ol 360336g9mmmgbac

3Y4MbMdsl

3569399036905 boobdmgggm Ladsmmmol Lo go-
939530900
356(36000930b/39BYymMmd0bgdols  3omEadymadsms
dgbobgd s 3Mmb3gd@adn domnmgdamo abgmm-
ds(300L 35dm 3sbyYbabdagdmmdol L3ggoomyMa
6(*)68360.34

bmb3wgdemm 0bggmmds(3nnls

33 BGH, Urteil vom 23. Juni 2023 - V ZR 89/22 - NJW 2023,
2942, Rn. 33; BGH, Urteil vom 11. November 2011 -V ZR
245/10 - NJW 2012, 846, Rn. 6.

34 36mb3gd@ob  3obybabdagdmmdady  3Mab3n3mmow:
BGH, Beschluss vom 19. Januar 2021 - XI ZB 35/18 -
BGHZ 228, Rn. 26; BGH, Beschluss vom 23. Oktober
2018 - X1 ZB 3/16 - BGHZ 220, 100, Rn. 55.
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boodmggzm bgmdgMmgdol Ladsmmado
B0bobobgmdg 3O mmgdm 0bgm®mdszoolb dobmeg-
30l 39mEgdMmgdobmab ©s3zogdomgdom gg@de-
boolb  ggogMomy@a  dsmmgbo  LobsdsMormm
2963560 803L:3°

sOmegboi @dde3950 Jggmoibgds dmByag-
3o, nbgor 860d369emz06 Mob 30b dgds59em aoc9-
Imgdodyg, mmdgembsz bosdmggsm bgendg 6 a-
mgdob dgbsobyd 39m3sbools 306mbob d9-16 o dg-
17 3om08Mmo 980 L3g(305emmMma 56198 memom 9db,
(s38mmol dgbndzbs: dbgogbo dmbgbmoggds bo-
Jomoggmmb bodmgsmogdm 3moglbob 808-9 dxb-
don), 85d0b gomdemgdoomo bodsmormoo goo-
35e0b60bgdmemo - bobobob gend g6 memgdem 9B o3-
29 ombgdmemn 06 gmabgdo bowodmggzm bgen-
dggmmemgdol dgbobgd ggmdsbool L3 gznom@o
gobmbolb 89-16-22-9 3omogmoggdoom (s58mE0b
dgbndgbos: dom. bojsmoggmmb bodmdomsdm jm-
©97b0b 909-9 s Im3g36m dmbengdo) wsdmezo-
©gdmo@ s sdmdbamogem smnb dmbgbmoggd -
mo. gb bm@mdgdo 60bsbobgemd g i@ gemgder amomo-
gmomdol 98039 0bgmmdszoob  dobmmgdol
35S Mmgdol oM mggzoborgol 3obmbolbdggd-
mmdob bogooblb sdmdbnmogse sbgbmnggdl. dg-
bododobow, Jobmbol 0obobds, o8 dgdobggzodo,
3M0b (3030, bmerme bowsdmzgam 36 gdool god-
B©s, byerdgmgmgdolb dgbysade o6 bacdgs® -
mgdo@ob gobgms dgodemgds 0gbgb gomgsnlbbo-
698 0.  08sbmsbogyg, gobdMmoba  dmBymgdob
aodm dbm3939cb dgmdmons msegobo 0ebbdmdals
booemme sggomb (bosdmzgggm bged g mmeng-
Sob dgbobgd ggmdsbool jobmbol 22-g9 3omogmo-
90, 8b3-0b 123-9 3oMmoamoggn). o dombmmgdgemo
06gm@ds (300 36 dobmmgdmemn J3omn 0bame-
doz00 Gobgoborgolb dgd339cm, a3omgdmgdadl gbg-
do, o8 dmobmgbgdomob  gmmo  culpa in
contrahendo-wosb godmdnbsmg dmambmgbgdn o
bsmdmndggds (Senatsurteile vom 22. Februar
1984 - IVa ZR 63/82 - VersR 1984, 630 unter | 2;
vom 8. Februar 1989 - IVa ZR 197/87 - VersR
1989, 465 unter Il 3, ...). bbgsggsMow, ©sd 39300
bgend gy memgdol wo@gdol 3Gm39bdo, 6obsbo-

35 BGH, Urteil vom 7. Februar 2007 - IV ZR 5/06 - NJW-RR
2007, 826, Rn. 15.

bgend g memgde 9839 0bgm&domgdols gocem-
®@989mgdol s m3930L asdm  gomzgsmolbnb g-
3 3obpbolbdggdmmmdody obmbdwgdmnlb So-
bbom gdmmn dmb gbcoggds sdsobob xmgdmms
@ dobogol mgemgdgemymeaol domogo dgbsd-
mydmmdolb dgrogge msommzgmes (Senatsurteil
vom 22. Februar 1984 aaO).

dbmenme obgor dgdmbzgzgddo, Gmogbsy bo-
©5dm393m bgendg 6 emgdol dgbobgd g9mdsbools
gobmbolb d9-16 o dgdogmdo 3smogmongdo o6
dmdggdl, dsgomomowm, dmBymgds gbgds oMo
mobgob dgdzz9em 6L gdoo, s@msdgm bbgs gomyg-
dmgdob, ob Bmzs gb bm@mdgdo b mz939emol bb g
@3 06896 9bgdb sdmIbmogo o6 obybmo-
396b, dgodengds ombgdmdogb ddma959emob dogm
3omgdmemgdol  dgb@rmemgdedg momolb  ofdols
@Rmgds, mmdgmoz dgdmombodbmemn bobgz09-
3ob gomamgdlb bzgds. sbgoo dgdombzgzs dgod-

myds dmgdizab ogmod§ oo dmobmgbydal, gob-
bogmomgdoo gbg-ob 826-9, 823 Il 3065365039800

R07@mdM0z0
(538mmal dgbndzbs: sd (3030 bm@HPol ommag-

dgdsoagbemmdgdol  gomgemgddo

39, dogomoms moemommds, b jgmocmboboobo-
9Mmgdobl 3m0b3030b oM 39300 dgogge dosbob
dnygbgds), mmemgdos bowodmzgzm byendg 6 9-
mgdob dgbobgd ggmdsbool 306mbal 89-16 wo dgd-
@amdo 35M03M59980b 3sMomgmamas gsdmnyg-
6gds (BGH, Urteile vom 8. Februar 1989 aaO
unter Il 3; vom 22. Februar 1984 aaO; vom 18.
September 1991 aa0).”

o) sbgoo b3gzoomyMo Mgamsa300 56 sMbg-
dmdb, agMdsbonl BgegMomyma ydsmmagbo babe-
dotonemmb 3Mod@nzob msebsbda, 3mbiymmgbzaals
DO00gOHNI0doMngds — 5858 gdoma 3qbEmmy-
30b dmmbmgbabs s bl gsdm 3sbyybobdgy gd-
mmdob  byg®mb  dowds —
a50564qds:%

SO ... 900 R3JGMEM0g0 (36m36 930b gmemo
dmgemgbs Medwgbodg dmombmgbol bodsmormgd-

m0g0 bogadgemol o4 §mdmngn dgdscoggbenmdols
60d698L ©3959mRoemgdlb s o (3 9P oo 3obabab-

d9dmgabsnma

dg96mmdols boggmdggeml domo dobbobs o wsbod-

36 BGH, Urteil vom 6. April 2001 - V ZR 394/99 - NJW 2001,
2875, Rn. 12 ff..
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bmgdols 56 oM odomo bsobmbdwgdenm Mggw)-
s (300b dobgogno 3omodgbmds om g3mm3600,
boddg ag0d3b dmobmgbsms 3mb 3@ 96 (305b056,
mmdemolb emmboy yggems badsmormgdmago dgoy-
a0 0obsdomn Mmobgno ombgdmdl  gMmmdsbgool
ag9mooo (deom. GSZ, BGHZ 13, 88, 95; g 90139
BGHZ 17, 214, 217; 66, 315, 319; 100, 190, 201).
sbgoo 0obbggomobsl gbg-ob 440 I, 326 | 3s6-
35999800056 g3odmdnbsmy bosbol 565bmeN@ -
3ob dmobmgbob (sg&mmab dgbodgbs: dggemo & g-
@og30000 dmbgbGoggdaemo bobyomdol Lodsm-
oemols 69bgdo dgabmgemgdenmdol godm Bosbol
365D momm9dsdg) culpa in contrahendo-oob dmor-
bmgboboob dgwomgdoor m30moBgbmds of 5q3b.
306bb 30398000 gb 3-0b 489-9 o dgdamdn Somaog-
Mox9800 dmb gb&ng gdmemo bogomdmogo bs3emob
69bgdobasb (nb. Senat, BGHZ 60, 319, 321 ff.),
b3byn@mdol bodsmomsendn meamagdmogo 6o jenob-
ngob 3s6bsdmgm o 3obabolbdggdenmdol b6me-
dgd0 sdmdb Mg L3gznoma@m G ggmems30olb o6
Eomdmomggbl (dom. Senat, Urt. v. 21. Dezember
1984, aa0). 9xumgdGozo bojemoborgob abz-ob
440 | 3omogms030 dbmenmo dmgos 000 gdl
abg-ob 320-327-9 300365903989, 3615 dbmenme
abg-ob 459-5 o d9dgmd 3oMmogm o9 mab dgwoo-
mgdon  bobBgdamow bEamo  dmbybmnggdo
(BGHZ 110, 196, 203) o6 ombgdmdl, omsdgo,
36 (3 gbg-ob 477-9 3s6r3gMmox0lb dgbodsdobo b3y-
osramo bobosddmemmdol gdaemgds. gomws
odobo, mRmgdtrngn bsjemols godm 3obmboldggd-
mmds 36 03bmdL gbg-ob 463 (2) 3omogmogol
dbgoghb, dgddmnwog L3gznsemam EgbL bgendg ;-
emgdolb ogdobol d&omalb ombgdmdol osem-
3099 (dom. Senat BGHZ 60, 319, 321). abj-ob
444-9 3omogmogn, Gmdgmo(; godynwzgenlb bob-
gomdol bogbol bodosmoemgdmngo dogmdsm gm-
3ol dgbobgd 0bgmmdomgdol  gsmm@9demgdsol
330bMm 9L, oz gmemobbdmdlb dbmenme bobgen-

dggmaemgdm s oMo
9939 0bgm@dam gdob 350mmgdmemgdadl (dof.

60bobob gemd g3 memgdm

37 BGH, Urteil vom 24. September 2021 -V ZR 272/19 - ZIP
2022, 641, Rn. 13; BGH, Urteil vom 8. April 2011 -V ZR
185/10 - NJW 2011, 2128, Rn. 28; mg@osmamon: BGH,
Urteil vom 19. Mai 2006 - V ZR 264/05 - BGHZ 168, 35,
Rn. 21 ff..
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RGZ 52, 167, 168; Soergel/Huber, BGB, 12. Aufi.,
§ 444 Rdn. 3).“

o339,
3659803990 3603369mmds dgbmyoemos, Maw-
a6 culpa in contrahendo-s6 g53m3obamg dos-

53 dmobmgbsms  3mbinMgbz00L

Bob 5bod@aFgdal Immbmgbals gomamgda, Hm-
amez 6gbo, Ibmmme bmdolb sMmazgzoom Bam-
dmdmdomo Dosbob (Vertrauensschaden) sbsbemo-
169800 398m0goMamgds.3" 530@m3 53 dmmbmga-
bob dm(smmmds bdofmow hodmyzammagds dgab-
mgdemmdol  asdm  Dosbolb  sbsbmanMgdal
dmbmgbsl. oy) gb 1396sL36gmn obodymgdy-
™09, badsgmo@m s babadsMomm 3Mad@nzodo,
Mmameg bgbo, sbMo o6 3L 858 gdom adals
30dm33mag30l, 5MbgdmdL o) 5Ms Jobomsb 3mb -
9630530 culpa in contrahendo-sb bosbol 565%b-
M gd0b Immbmgba(s.

3) bogmab bszmalb LsdsGamab YMHongm-
03035Mmgd>  bym3g36mgdab  Igiamgdab

9Bmgdsbs s IgybAymgdgme bymdgzMAymy-
dab dgboggdgmmsb

9Oombymmagsbo dgbgommagdom, Mabzolb go-
abgmob dgdwga Bogmal sMbgdom ogz0bgdsdo
dg(30mBab godm dgz0mgds (gbg-ob 119 11 3ocog-
0g30; b3-0b 74 11 3mbemn) g08modnbgds, Mdwg-
boa(3 dg(3m38s bgmdg 30 mgdol bagbal bs el
1393306M0gds. bbgogzsmon dgowggmbs s ©sd-
3390b dgiEomgdol aboom dggdmgdmesn abgon
LodoMonmgdmngn dgmgagdol dombggs, Gm3mg-
d0(3 358 gd0mn dgbEmmgdabs s bs3mab godm
3obmbabdg gdmmdol LadsMmamdn gsdmMacsbyy-
Qmo.% 0999(39, 83 30Bbals gomgsomalbbabgdom, dg-
doggMbgdgmo 99480 (Sperrwirkung) dbmemme
35306 3mgdggdl, MmEabsy dgmds gbgds
abgor goMgdmgdsl, MmIgembsg magobo d¢bgdals

38 3omnsb Lyzombdy: Staudinger/Bach (2023) BGB § 437,
Rn. 21 ff.; Pammler in:
Herberger/Martinek/Riumann/Weth/Wdrdinger, jurisPK-
BGB, 10. Aufl., § 437 BGB (Stand: 26.08.2024), Rn. 113.
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350m35mobbnbgdoom, Dmaswmsw, dgndmos god3mab-
3000 603m™3M030 96 MRmgdMHogzo bo3mn.3® Bogo-
moms, dgdgboma dgmGgmmo bogoalb bodggmg
mogobmogo ymagmogob sbgo gomgdmgdsl o6
Bom3maaqbl, Moash Bogmolb Lodggmg, Gm-
am@ 3 Bgbo, sMog9MbL 536mdL 0dadyg, dgqbadady-
b o 96 dgbAymgds bgmdgzMmadoom gomge-
mobbobgdym dmmbmszbgdl.

09y 3Mbgdom m30bgdsdo dg3omds go6dDMsbo
dmBymgdalb dgmgans, abg-ob 123-9 3oMagMogo-
56 g0dm3nbafyg 3yowazgmol dgznmagdol ma3-
mgdo, (8m63b603360b Logbol dobggom, ogd(ze
oM LadaMommgdMogo dgmgagdom . bz-ob 81-
9 @ 3mIy36m 3bmadmsb), sds@gdoma dgb-
yemgoabs s bagmob godm 3sobybabdagdmmdal
Bgbgdoo o6 ao8maMo(36985.4 356bHsb 8@ ymg-
dob godm dg0mgdolb Mymgds s ©sds@gdomo
dgbEmmgdabal/bs 3mal go8m 3sbyybobdggdemmdals
bodaMmamon Lbgsabbgs az30m 30babl gdLabyy-
Mgos: ghmo dbMng, doMggmo gemgdgb@o o(3o3b
3060l bgdol mog0bygmo© Asdmysmndgdsl, dg-
™Ag 30 933035968 mAM30b 06@qMqLL.4T 8gmEg
dbeng, aobdmob dmgdgn  3ofon, culpa in
contrahendo-bomsb s 3533069500 339 Imygebo-
™0 30Dgbgdab godm, o6 0dbabyyMgdl 03 (3390,
Mm3gmbaz 8oL sdsGgdomon gL ymadol bo-
doGmnamn sbogqdl (ab. dgdmo lll. 1. 5) w)).

bgmdg3emadol dgmbEmmgdmmdoosb go-
dm3nbamg dgbaggdgmo (gbg-ob 320-g 3omogme-
90; bg-ob 369-g 3bemn) domada MAgds 35653, bo-
603 3858 gd0m0/dgdmamdn JgbEmmgdom meg-
©a30M3gmo dgbeymagdol dmmbmgbols dmenggn-
(306Mgdnmo  gm@mdoo  gobbmMsngmagds bogds.
396M35b00b BggMomyMo dsmmagbo bLobodom-
oemm 535bm0b 39330693000 6o Go3L:42

b dmbm36s (s538mmal dgbodsbs: wsds@dgdn-
oo dgb@Haemgdol dmobmgbs),  306mb3gdemals

39 BGH, Urteil vom 9. Oktober 1980 - VII ZR 332/79 - BGHZ
78, 216, Rn. 8; BGH, Urteil vom 26. Oktober 1978 - VII
ZR 202/76 - NJW 1979, 160, Rn. 12.

40 o8 330M9dgm0, 033> 989G boR RIGIYHIR @Y
Ladmgdgma 3Gagd@oge xa® goegs: RG, Urteil vom 24.
Juni 1919 - 1l 573/18 - RGZ 96, 156-0L dofMomon as6-
3568 959600056; Pammler in:
Herberger/Martinek/RiRmann/Weth/Wirdinger, jurisPK-

bomdmpggbom, of stob ©sdmaomgdgemo, sbo-
o dmnbmgbs, Mmdgmary bsemosbo bogool do-
Empgdoo bomdmodmds. doMmodom, ©sdsdgdoon
dgb@mengdol dmobmgbs gbg-0b 433 12 3omogms-
700 300 35mol60b 98 mem o g30M 39000 dgbe -
mgdob  dmobmgbolb ogmdgemgdl oMb gboemn
dgbmaemgdob” (Resterfiillung) bsboor — sbodb «)-

o dgbmremgds mogobo L) 9Hom mi33cm9-
o &hgds, dob dbmeme ob (353em0emgdado 9358 9-
3o, Mmmdmgdorz bogemosbo bogmol dobmgdol
3odm goboo bogomm... 3obmbdwademols 363993~
300l dobyogoom, sdsdgdomo dgbmammadol do-

0600 dbmerme o8 godynwzgerol odwemgds goem-
®gdgergdoos dgbobogmdmow; dyorggmds wo-
dsBgdomn dgb&emngdoo mbs doommb ob, Gobo
dogdolb maemgdodmboengdsy doborgol bgendyg ;-
mamgdoor oym 30638 o398 (dom. BGH,
Urteil vom 17. Oktober 2012 - VIII ZR 226/11,
BGHZ 195, 135 Rn. 24 mwN). os3m5306 390
dgb@mengdol dmobmzgbolbgeb 356bbg05980, gom-
@5 8bg-ob 438-9 3omogmogoom 356bodmgmmmn
b3gz00NE0 bobo dImemmdob gonbs o 442-y,
444-9 3omogm3398000 gocmgomabbnbgdmemn go-
dmbo 3ol gdobs, s6bgdomow 0dsdo dogmdsmg-
mdb, Mmmd  ods§gdoon dgbEHemgdolb Logsbo
3 30l Mbs3emm bogool mez0006 dobmmgde,
33990 339 dobmmgdmemo bogomol bs3emm3569-
3ob omdmabsms dobo godmbbmmgdol g3boo ob
@boemm  bogoolb  Bobszzemgdoor g3boo  (dom.
BGH, Urteil vom 13. April 2011 - VIII ZR 220/10,
BGHZ 189, 196 Rn. 50 mwN). ...”

0y 39goezgmoal  @sds@gdomn  dgbemmgdals
Imobmzbs smat os@bgdmdl dgbMyymagdol dged-
mgdmmdolb o6 dgbEnmgdadg  @omob  »gdab
353m, babgmdg3@nmgdm PAHNngMOmds GmM398L
dgbernmgdolb LEGO©NsL. dgbodsdnbow, smom ofm-
LydmdL  bym3g3EMmgdal  IgbEmmgdemmdob
dgboggdgeag,

353m  Bom3mdmdamo 15003506

BGB, 10. Aufl., § 437 BGB (Stand: 26.08.2024), Rn. 115;
Staudinger/Bach (2023) BGB § 437, Rn. 37.

41 Pammler in:
Herberger/Martinek/RiRmann/Weth/Wirdinger, jurisPK-
BGB, 10. Aufl., § 437 BGB (Stand: 26.08.2024), Rn. 115;
Staudinger/Bach (2023) BGB § 437, Rn. 37.

42 BGH, Urteil vom 14. Februar 2020 - V ZR 11/18 - BGHZ
225, 1, Rn. 51.
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oot 3Mbgdmdl YOmogMmbsdomabdomm dmo-
bng6930.43

2. LabymIgzEmmgdm S EymolGnFa bos-
Bab 563BmoMgdab LIsENMmMgdMng dmabmg-

603 dmMab YMmongMmmdndsmmgds
3) Bmgso 3GmMdmgdsGngs

babgerdggPamgdem oM@3z0Rb o @ymag-
&0@ob  333mdnbamg  basbals  sbsdryMgdals
Imobmzbomes mobbggomabsl, Mmames bgbo, bo-
bgbge dmobmgbsms bsdwgamo  3mb3MEgb(30s.
049006 a53m3enbatmyg, 0dnlb gomgamoabbobgdoom,
3 mommgemo dmmnbmagbs bs jnmet bgbgdlb g4-
39909050 gds, mommgymn domasbo, Mmam(s
Bgb0, @sdme 3009dmaw Mbrs dggsbogl dobo Bo-
bo30mmdgdal, dabss@babs s gobbm(30gmagde-
omdol 80[‘)3@300).44 89635605d0, g6 339¢bo-
ma© 3OHMdmadynmas abgma dgdmbggzgdo, Mmwog-
bos babgmdgzmmmgdm basbol s65bmon@gdals
dmobmgbs ¢339 bobsDIYms, NHGO™ dmzmy
30000 o6 bobEsD3Ymmdol smgmoal gsbbbgegg-
dmmo Bobsdommdgdal gsdm (Bogsmomsm, gfoo
dbmog, Lg-ob 655-3 dgbmo o, dgmeyg dbMog,
1008-9 3ybemn) 56, Hm@aLyaz babgmdg3@mmgdm
> ©ymod&m  Lsdsmmamdo  dMsmagemmmdol
9293960 396bb30395:g0 BoMamgsom 3M(3ger-
©gdo.

53 G0z bomdmdmdaemo bLoMommggda, babo-
mmdM03, 356300Mm3954m0s 3qgM3sbmmoa gmoad-
&co bLodsMomolb 0d 3mbzgyzoom, Mmdgmacs
Logotmggmmb  LodoMmommobgsb aobbbgsgogds.
o330, Logombol 3MHMImady@mmods bojomogg-
mmdn(z & omy@ns, MoEash bodmmmmeo bog-
dg  gbgds  g33035mgbBmdabs s  JmbgdMogo
donm0sbmdol 068 gMgbob gs80%3060L, 50b0dbyy-
mo  a0bbbgoggds 30, Jofom Ladofmmamdo(s
o060l smosMgdama. babgmdg3@mmgdm ©s858)9-
domn dgb&memagdobs @ bogmal godm 3sabmbab-
3390mdob bodsGmama, 30Mggm Moado g33030-
mgbBMmdal 0b@gmagbl osogh — 0abGgmMgll,

43 Pammler in:
Herberger/Martinek/Rimann/Weth/Wirdinger, jurisPK-
BGB, 10. Aufl., § 437 BGB (Stand: 26.08.2024), Rn. 100.

44 BGH, Vorlagebeschluss vom 13. Marz 2020 - V ZR 33/19
- ZIP 2020, 1073, Rn. 50; BGH, Urteil vom 27. Februar
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M3 bgmdggemmgdolb dbomgd donmmlb dgmeb-
b3gdmen Ladsbyybm dgbHmmgds, by bogmmdmo-
30 5 NP gdMH030 bo3mobasb mozobygsmn dgb-
yemgdal bogsbo. gmod@mo Ladsmama 30
0(393b 5MLgdmm Jmbgdfmng bozgogl s 1 bH6-
39ymaxzb dob dgbomhnbgdol, myydge ggMmadsbaos-
do, Mmamez 6gbo, bmemme 35306 brogds (339,
MmEgbsi Ldbgdgs sdbmmy@nea boggmggdo.
3963560 bLadsmmmob mzombsdMHaboo Jmbgd-
030 dormnsbmdal o3 o3m 0b@gMglbdn Rotg-
300 6 doohbggs dgdmbgzgze, MHmeabay dgbmyy-
00l bogsbo Mol gl gowsabgmabab ¢339 bogmo-
obo nym @, dgLadadoba, Lomsbawm Labgmdgs-
Brmgdm dgbemads bogHome o6 asbbmzog-
mgdams. sbgo dg3mbgg3530, o6 50l babgdyg bo-
domomgdmng bygmmda obgomo Rofggs, Gmdg-
mo(3 5MbLgdye 93mbmadn3y® dpamdamgmdal o¢)-
oM9bgdL, s 8d0@md, oMz amod@Mo Ladsm-
omab dogf ©smemo domosbmdal 0bdgmgbols
oMM3g3s. 83 LdBYobo 3mbaznnseb ggMBsbmm
Lodommamdn dgdmgan ©sb33bgd0 3odmdnbamyg-
mob.

Lobgmdg3ymgdm  bogmol godm  3sbybab-
3390mmmdalb  LodsMmamon, 3Mabz03mo@, ©g-
™0d@® dmmbmgbgddg gozmgbsl of sbrgbl,
1503506 domn o(330L doMomoo bgggmmgda gob-
Lbgoggdmmos. 535 o6 (330l 0bo(s, HmI Labgem-
393609 gdm Dosbal sbsbmanmgdol Immbmgbals
3Mbgdmbabsl bogmab godm 3sbybalidggdmmdals
Lodommamon  bobommdmMog ©gmod@ned  Ladsm-
ool gdombggges. 3gMdme, 85306, Mm@abay bos-
bo smat dgdmagamamgds Mdnsmmm bsjmowasb
a0dmdEnbomg  g3mbmdogntn  ©obszomgom o
0563730 bosbo(z boMImadmds. s3g3060 god0%-
360L Logombgdo aq9Mdsbosdn, mgdeyg, ymggm-
030L bLEYMosE ooRIMIdmo© o6 Bywqds.#

2018-VIZR 121/17 -BGHZ 217, 374, Rn. 20; BGH, Urteil
vom 22. Juli 2014 - KZR 27/13 - NJW 2014, 3089, Rn. 53.

45 ab., dogomomo, 3Modogmmo  dgbodgzbgda:  BGH,
Vorlagebeschluss vom 13. Marz 2020 - V ZR 33/19 - ZIP
2020, 1073, Rn. 51.
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5bndbyymn 3Mmdmgds dogomomals gsbboggals
39009350 9390 BodmBbrgds:*e

dmbamhAgmagd dm3sbybgl, HmIgmos og@&mdm-
doemgdol Lomgdmb@m Lobgmmbbmlb doGmmogws,
®530b0 938M3Mdool @obasbgdyma babgsogal
bonbgd30m GY3dmb dg39mgds ddg0Ms. B¥ddmb
bgmobms @odmb@oggdobols dm3abybgd 396 dg-
60dbs, ®md G3dmbL  gmE3nLob  dgbadsdol
bgMgmdo g. 6. Lagogbsiom  Jobdabmego oym
oMRgboemn. 830l dgmgasm 33 bagmmdabalb boo-
bgdiom Ewddm asbowanmms s v3@mImdoo
939395@™MM0m gobrs gomsboyzebo. g9mMadsbools
RgEgMsmGo Ndsmmgbo bobsdstmem, bbgsms
3mFab, 4063 Gogl:4

) 3606 (3039mo, gbg-ob 823 | Somogmogal
boggmdzgemdg (s38mmol dgbndzbs: gemod§mmn
3obabobdggdenmds) bbgobo bogmormgdol sboo-
6980056 g3odmdnbsmyg dmobmgbs dgodemgds ofm-
bgdmdogl dodnbors, Bmogbsz odsdnsbydgmn
ImJdggds 56 wdmJdgomds bobgemdgymmengdm
R0 gHomdol ggomamgddo gobbme z09emos s
sd amoogmomdosb sbggg Esdmadmds bosbol
360D o mmgdol dmmbmgbgdo. ormd 30, abg-ob 823
I 3s6ogMmon0006 godmdmnbomg dmobmgbs o
bomdmodmds, Dnsbo
dbmemm 0d ot gdamagdol bs jemgdmdsb godmbs-

mmogbscs  dmobmgbocmo

Bo3b, mmdgmaorz bogool bsemmgzobgdoo oMol
3odmbggmmo o o 3o3d0mgdmemos  dgddgbols
bomggdemmdobs oo 933035em9b&mdal 0bB 96 gb-
03b. gbg-ob 823 | 3smsogmognsb godmdmnbsm g
dmnbmgbs, oMo, goboboengds, orm dmobmg-
bocemo Doobo of ool dobsombmdmogs 0wgbd -
M0, 0d bojemoo 35630Mmdgdmemn oM 9daemgdols
©o3900985b00b, MmMIgemary bogol cmogz000637
3boboomgds. bogmnsbo Lomgdmbdm dgbmmeng-
3ob dgdobgggedn sbgoo dobsombmdmogo owgb-
BGrmds smbydmdlb s ©gemod§amo dmmbmgbo
3 bomdmadmds, o dgb&maemgdolb bogemoom go-
dmbggemo omgdamadol ogz90098s gbgds bo-
gm0 gdob maemgdoo oz bogob. gb Bosbo
dbmenme bgend g6 9emgdoeb gedmdwnbsm g dm-
mm@obob gommgdsl v yo5domwgds. @gerodd -

46 8sgomomn gudbgds: BGH, Urteil vom 28. Oktober 2010
- VII ZR 172/09 - NJW 2011, 594, Rn. 26 f.

M0 bodomoremolb 5dm (3065 56 oMol od 33gmols dm-
emEobol ©s355, Gmd byend 936 9magds bLomsbo-
Mm@ dgbmamogds s dgigmgdocm dodbsw wsbs-
boyemo dggan oagds. abg-ob 823 13smegmogo-
@ob godmdnbsm g dmobmgbs 3M0b (303 mmowm o6
30 g8mdb, Mmodgbssz Dosbol 8bsdon® gdol
dmorbmgboor dbmenm dgorsbbdgd o dgb& aemg-
3obob BsmIdmdmdoemn b jemolb smdmabamal bom-
%9605 dmobmgboemo (BGHZ 162, 86).

) dm399 e dgdombzgzedo, dm3sbabob bsjemo-
360 bomgdmb@m dgbmamadol godm, 6o jemooc
306306 md 98 memo o gdamagdols wogz900m9ds 9d-
obgggs dmbomhgmoborgob doygbgdaen Dasbh.
dbomgos dmEob omgdmero bsGomdol bgends ;-

G ggdob bogadggmbdy dm3sbgby gomegdgaoe
0gm ©3b05b93 0 bsobygzom §mddm dggza09-
d0bs s obg ©o9dmbGoggdnbs, Mmd ogn bob-
amdemngo Rubzommseo godomormemo ymoanemo-
ym. boodgemszom bobodomorenmb dogf scggbo-
o gomgdmgdgdolb dobgogoom, o8 bobgemdg -
mgdm 35emgdmmadob 30650 369000 6360m0 Job
bsgemosbo@  dgobmmems, @ogeb bogogbszom
Jobdobomogo bLoobgdizom §nddmb 3m@3abdo @o-
Bmgo. dm3sbabolb dogm bommdols bgendg 36 9)-
9600 g35smz5molbbobgdmends bs3emosbds dgbm -
b8, boodgmszom dgbeggdgendo bomdmomggbo-
0 88 30(3980b bobobosmdwogamem, o6 g3sdmobgns
dmbombgenol bbgs bogmormgdobogol, j9mdme,
dobo 838mImdoenols dmogobogol, bogomdmngn
B0obo. ob, G dMmogs sms ongfmds, aambdz0m-
M0 dgagmbgdss s oMo bogomdmog budlb§ob ;-
sdn Romggs. bogomdmnago dosbo dbmenme bonb g4-
30m G0ddmb doowgs, Mmdgemos dm3sbabol bo-
bgend g3 memgder 3oemgdmmgdol bsbobssmdwyg-
ame, bobgmdmogn Mmoo 3mb30mbomgdals-
030l gomgobo o s@dmbbos. obgo goomemgdsdn
@gemog&amo 3obmbolbdggdcmmdobomgol swgnemn
o mhgdos.”

396M356mo  badsGmmals
bbgoggato 0dbgdmms dgmgan, o) boMomdom

»gombodbEnboo

35m35mobbobgdymo dgbEmmgdal Bogmo, Gm-
am@ 3 39M3db0sdn dmax g 00430, ,a53M (39w~
qdms” (weitergefressen) s bgmdg3mmgdom

47 BGH, Urteil vom 28. Oktober 2010 - VII ZR 172/09 - NJW
2011, 594, Rn. 26 f.
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dgbabenmgdgmo Logbol doemds s@bLgdym bLbgs
md09d@La(3 bogomdMngsm ©sdbnsbgdrs. bgdmm
dmygoboe dogomomndn, oy bogodbszom Jobdob-
030 bobgogol Boemb gobzMg@ s s 535L babds-
&0 dm3y3qdms, Mob dgmgasmsy dmgmo 538 m-
dmoomo asbsaMogdmes, 53@mdmdaemals bog-
omdMogo LALE L300l OBNsbgds 04bgdmms
Lobgdg s Egmod@nen Dosbals s6sboNMgdals
Imobm3z690L BamImdmds (03(39, 56 bonbgd-
30m 93dmb ¢dgsemm sDnsbgdal bsBoemdn).
396M35600b  BgogMsmutn domemagbo bLabe-
doonm sbggg doxboglb 0dob dobgogom, oym oy
56 domnsbo bogmol Mmdgmodg bobomo dqdg-
6ob Im3gb6Bdo o D0sbgdgmn. B B30 gL ao-
dox365(3 b3oMa Morymons. bgdmm smbgfnen do-
aomomdo, 633mob 3mbg bLonbgdzom &ddmb do-
Mbgs390, Lobsdsmmm donhbyzl, Mm3 o538 m-
sgMgas@o  Lbgs dbMng
209 D00bgdgmn” aym, bmmm Hmegbsg Lbgs

dmodomol  dMagosbo

dbeog Mbogmm dofmmgal dmm3zdn  bs3mnsbo
&M36DobGMMgd0s  AsdmbGoygdmmo, Labadsm-
om dooRbg3l, MHmd docmn dggHomgdal 8mdgb @ do-
39 0603935 Logmonmgds 356539 obnsbgdgm
6oBomgddg o, dgbadadobaw, JmbgdMogo doeo-
obmdol 068 gMgbol d98am3dn EIM@Eg3s S
235930.%% 0g039 3606(303L LobodsGrnmm 0yg693L
03 396mdob @sb056550L MMBLY(3, MMBgmo(y me-
30000639 33969dmmdabmgzgal godmnbopgast boo-
oabgs 999698mm0.%0 Ho8mgbo eBoxgmMgda-
mo0d 9b g530%36900 yzgms dgdmbgggzedn, o wo-
358 gd0m oo asbnbomgds.

48 BGH, Urteil vom 12. Dezember 2000 - VI ZR 242/99 -
BGHZ 146, 144, Rn. 10 ff., aobbsgnomgdoo Rn. 15 ff;
BGH, Urteil vom 31. Marz 1998 - VI ZR 109/97 - BGHZ
138, 230, Rn. 12 ff.; BGH, Urteil vom 18. Januar 1983 -
VI ZR 310/79 - BGHZ 86, 256, Rn. 8 ff..

49 BGH, Urteil vom 31. Marz 1998 - VI ZR 109/97 - BGHZ
138, 230, Rn. 12 ff..

50 BGH, Urteil vom 12. Dezember 2000 - VI ZR 242/99 -
BGHZ 146, 144, Rn. 15 ff..
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3) Lobgmdginmgdm basbab 365dmoyMg-
dab Lads@mamalb bgdmddqggds gmad@y®m bLo-
doMndmby

33) 35byybabdggdmmdab 3s5b3 G330

36063030, MHmImol dobgogoms Loabgmdgs-
B gdm Bosbob sbsdmanMgdals badsMomsmo ©g-
o0& bLodommambg gogmgbol o6 sbgbl, nM-
03935 3590b, BmEgba bgmdgimnmgds 3abyy-
bob3agdmmdol asbbsgmmmgdaem 3563E0dl ow-
390L. JmbgdMogn domosbmdal nbGgMglnl dorme-
™m0 53300 bLogomgdal god3m gmo @& dmo-
bmgbo 3odnbo(s 3o o6 gadmomosbgds, Hmeogbscs
bobgmdg 3 magdm 3sbybabdagdmmdols dobdds-
30 3obmbal dmgowo dobdGodnbasb aobbbgszwg-
ds. 0913(30 39M35605dn, sbgom dgdmbggzeda, byg-

dmo - Il mogdn ©sbobgmgdnm gowabyzg@omos

dmab, hggnmgdeng dmsmagoymo gbs godmoayg-
bgde.

dmobmgbgdo  gMm3sbgomal  3oMomgmuMa
oMbgdmal, 3o36Ma3 0dobomgal, Mm3 Lbabgmdgs-
rmgdm 3sbmbabdg gdmmdal b3gznsmym Bgbdo

a0dmbo@mmo
dggobgds @gmog@mo 3sbybobdggdemmdals dm-

bo39bMBAEMM/BMEMBs@ommo

a500 35b3Godal asdmygbgdoo o6 onm@3gL,
m0d@n® Immnbmgbsdys, MHmamdi bgba, bo-
bgmdg3emgdm 3obbobdagdemmdals dobd@odo
360(39mgds. dogsmoms@, dbmmme bs jymamo
bogd39980bsd0 RggMmgdMngn LogGmmbomab go-
dmbhgbol (diligentia quam in suis) Lobgmdg3&r-
mgdm LEGSbEIMEB 0 obomaow gmal@y® dmo-
bmgbobos gbgds.5" gl 8moazegl, dsgomoms,
3oM@bomEgdL dmMob 3sbybobdggdmmdsl (ab -
ob 708-g 3oMogMogn; JoMormm LsdsMmsmdo
dbaogbos  ozomgdal aomgdg Lbgobo Logdal
abobyomm dgbemgdal dgdmbggzs, o3 3o

51 Logadgmoasbow: BGH, Urteil vom 23. Mérz 1966 - Ib ZR
150/63 - BGHZ 46, 140, Rn. 13 ff.; sagomgqg BGH, Urteil
vom 3. Februar 1998 - X ZR 27/96 - NJW 1998, 2282, Rn.
15; BGH, Urteil vom 30. November 1971 - VI ZR 100/70 -
NJW 1972, 475, Rn. 9; Staudinger/Caspers (2025) BGB
§ 277, Rn. 8; Ulber in: Erman BGB, Kommentar, 17.
Auflage 2023, § 277 BGB, Rn. 3.
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diligentia quam in suis-ob bs(33ma© bgdo gona-
Bobomgdmmds Imddgoqol — bogommazgmmb be-
dmgomagdm 3megdbob 934 V s 719-9 dqbemgd-
056 393d06d0n), LogOmbolb Meg3006 Sbaz0mgd-
maE bbgobo Logd0lb FoMombdmMBngfmn dgbEemy-
d0bob 83sMmzgmol 3obyybobdggdemmdsl (abg-ob
680-9 3oMog®aggo; bz-ob 970-g dgbemn), bogoal
mbobyommm dgbobzabol d53bobggmals 3obybob-
3390mmdsl (abg-ob 690-g 3oGogGogn; dobssm-
bmdMogoe 0gbdMas bg-ob 765-g 3xbemn), oa-
9039 3g@mgms YMmoghonmdobsls bomdmdm-
dogn 3sbbabdggdmmdalb (abg-ob 1359-9 3amog-
og30) o 3dMdmgdal 3obnbabdagdmmdals 3dmd-
mol  Bmgdsdmbomgdal  gobbmm(s0gmgdabol
(abg-ob 1664-9 3omoacogn). 3hvdgdmabomgal
5039600 3obbobdggdmmdalb dgdbndydqgdscs
(abg-ob 521-5 3oMoamoxgn, dgoomgdswo b3-ob
527-9 3qbmob @oinm LygMmmbmaeb), Msdwgbes-
©s(3 080 3R9dgdgmb Lobgmdg3@madm o6 Babe-
LobgerdggPaegdem  @oEgeb  goeregdgergdol
©M3930L5L 03o3L, b3y 3MEIEERIES @b
Bd@9damol  @gmod@aem  8mmbmgbgddy(s.>?
sbammannfmo, g03bsmbmgmgdmal Labgmdgs-
Oamgdm 3sb9ybobdggdmmdal oL@ odo, MmPg-
mo3 bgdo  gog@mmbomgdmmdoms >  gob-
BEsbg00 50l dgbonmmo (3bg-ob 599-9 3o-
086530; dobsombmdMogom 0gbdmos b 3-ab
616-9 3bmmab), asd58mbgdamoa dgbgommy-
dom, 0go 3M0bz03mon gmad@ e basbol
065D Mgdal dmmbmgbabay dma(zogl, omd(ze
dobo ByYLEBO BoBamgdo bLosgms.5 Bmaza3b oy
oMo bgmdg3mmgdom dgosbbdgdyma 3sbyybob-
3398mmd0b dobd@odn 56 3abyybobdggdmmdol go-
dmMoisbzs ©gmod@n® dmmbmgbgdbss, Lodm-
mmmE bgmdgyEnmgdol as63sm@9dab bsgoom-
boos, Mmamds bgbo, gb 1bos ngoMaymgdmeogl.

52 BGH, Urteil vom 20. November 1984 - [Va ZR 104/83 -
BGHZ 93, 23, Rn. 18.

53 3mbodMmgdgdolb dmagmdatmgmdady: Graf v Westphalen in:
Erman BGB, Kommentar, 17. Auflage 2023, § 599 BGB,
Rn. 1; Colling in:
Herberger/Martinek/RiBmann/Weth/Wirdinger, jurisPK-
BGB, 10. Aufl., § 599 BGB (Stand: 03.02.2023), Rn. 14.

54 a5858mbgdmmon Jgbgommgds; ob. Martinek/Heine in:
Herberger/Martinek/RiBRmann/Weth/Wirdinger, jurisPK-

33) bsbsbIYmmds

bgmdg3emagdoo 35035mobbobgdyma
agncOm dmymyg babosd3nmmdol gswgdo, Mm-
am@ 3 bgbo, @gmod@®o bosbol s6sbmonmgdol

dmobmgbgddg o6 3M(39mmads. G IMmYYMam nb.
J398mo V mogo.

3. babgm3g36mgdm Immbmzgbgdal YMoon-
960303560935 qbogydzmm 3330EM7d0ws6
335dm3dnbsmg Immbmzbgdmsb

3) A3bBodnEeYmo Yhomaghomdgdo

03abomgol, Am3 bLobgmdgzMymagdm bLodom-
oo 3obmbdwmgdmob dngf as3gmgdamo mofg-
dnmgdomo s6hgzebo bogndzmm gsd3omgdals
dmobmgbgdom o6 0dbgl goypsbymgdaymo, bo-
bgmdgg@amgdm
yzgms dgbodmm dmmbmgbal ybogmdgmm gs08-

dmombmgbgdo  godmmosbogh
©0©M930lL LodsBmsmnosb.%

9L 360b(3030 3G (39e@gds, Mmamts bgmdgs-
mgdnsb asbzmob o6 bgmdgMymagdol dg6-
939&0b 398rg3 GabGeG TG PYOHP0gHOmgd-
by, obg bgerdgg@amgonb boggdzgerdy Jomgdy-
™m0 5356L0b OdMNBgd5DY. 5b0dbymal Logyyd-
300 bymdg3Mamgdeesb gobzmobs @ dgbyzg-
&ob dgdmbggzado abos, MM MabGodyos be-
boedgyPamgdm Loggdzgmdy bodEngmegds:
bgmdggOmmagdomn  gmngMomds o6 JMgds,
06039, dbmemme BM398L dgbEmmgdalb LG swo-
oL @ 3oMEs0g8bgds MabGGYEOIE ForRySY-
™qdoo MMHM0gHMdsm.>° 53560l edGHMBgdals
dmobmgboz  Labgmdgzmmgdm  bogydggmby
Boc3mngd6gds, Moash o306bob gowa(3gds age-
mgdab bgmdg36mmgdolb bodsGmmab dgbadadabo
353mygbgdom (abz-0b 667-g 3sGogGogn — dgoo-
69050005 b3-0b 715-9 3nbmmsb) 3mb 3mwgbE«-
o 393306009 56356M0da9d0bs s dgbadmm

BGB, 10. Aufl., § 812 BGB (Stand: 01.02.2023), Rn. 171
ff..

55 bogMoxm  dgbgommgds; ob. BGH, Urteil vom 28.
November 2007 - VIII ZR 16/07 - BGHZ 174, 290, Rn. 10;
BGH, Urteil vom 7. Juni 2006 - VIII ZR 209/05 - BGHZ
168, 64, Rn. 16; Metzger in: Erman BGB, Kommentar, 17.
Auflage 2023, Vorbemerkung vor § 346, Rn. 1;
Staudinger/Kaiser (2012) BGB § 346, Rn. 69.
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Bgdg@oe gowsbmamo mabbol 306 adMbyg-
3ol 3om@gdnmgdsl.5

530basb Mbs gobgobbgogma dmabdamgdgem-
»o Bmgdgoal @so330b 396mbgdoo Mgammog-
3o 9390 ©adMbgdal dmmbmazbgdn, Gmdg-
moi Bom3moadmds  bgmdgzmmmgdody  womab
g8l gmadol gobbm@309mgdol Jgogasw.®’
sbgmo @mgds LabgmdgzEmmgdm YHNogHNM-
3ol 94398L; 830@mad 83 Logombdyg sMbgdmmo
L3gzoomYMo bmMdgdo YLbogydgmm godonomg-
30l dmobmgbol gobbsgnmmgdmm Lobgw bws
0465b 30390mmon. dggmo ,Labmal JoMmsb oyg-
o g5M0a3 95980l 409943930l 3obmbab” (HWIG)
3 11 3omogMmaggal dqbabgd agm3sbool ggogce-
@a@0 93s0magbo LobsdsBmmm asb8sMGogl:%8

#5806 ,bobemol joMmmob swgdemo g3omng -
3980L g3o948980b 306mbob“ | 1 3s@ogmogal dgd-
0b39598d0 oamoomemo doemol d4mbg bgendyg ;-
Gamgds o6 0 do, dobo dgbmmmagdol dmombmg-
bgdo(z o0 56 g3mAL. sdob domb googowm, 3obbmm-
(3099890 dgb@Hemgds bodsEmoemngdmngn bo-
Rudgmob gom9dg bogds s sdomd, 360b3039-
o gbg-ob 812-9 o dgdogmdo 3omogmsegdol
dobgogoom dgodemgds @306 0gbsl dmambmagbocmo.
3d 368 99bBd0 60d369emmds o og3L, 960655 -
dogagds o ofo dgmmg dbsmolb wbogmdgemm
399 @0M9d0@sb 3odmdnbsm g dmobmgbsl ab ;-
ob 814-9 3omogMmog0 0d dgdombgggedo, Gmogbscs
dob ogzob, GmI dgb&oemgdolb gocmgdaemgds o6
3930, 56 dmombmgl v s@o ,bobemols joMmoob @os-
@980 gomngndgdob gomJd9dob “ dgbobgd jobm-
bob dodobn dgmem g dbomol mmgdoo dgdmggsl
3ob5d, bobsd bgend g memgdel xgm jowgg dgd-
oo doemsdn dgbgems (8og., Erman/Klingsporn
aa0, § 1 Rdn. 2). ,boberob 3ommob sgdmemo go-
M0398980L gomJdgd0lb 3o6mbol” 3 1 1 Somogmo-
R0 gocmgomolbnbgdmemn momolb ofdob me3emg-
3ol gobbmm 3099809 doddmemn dMmbgdol
dmobmgbs dmgon 3M0b (303980, (3 56bYdmemn

56 BGH, Urteil vom 29. Juni 2023 - IX ZR 152/22 - ZIP 2023,
1757, Rn. 8; BGH, Urteil vom 7. Marz 2019 - IX ZR 143/18
- NJW 2019, 1458, Rn. 6; BGH, Urteil vom 22. November
2007 - VII ZR 130/06 - NJW-RR 2008, 328, Rn. 16; BGH,
Urteil vom 11. Februar 1999 - VII ZR 399/97 - BGHZ 140,
365, Rn. 21 ff..
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abogadgmmmeo  dgbmamadmmolb  sdG9bgdol
dmnbmgbol dmdbdsm gdemoborgol  35bbs ymortg-
oo byemboym gems sysemnd gdLb @s ,bobab jom-
b o9 39949 980l
gobmbob®  mo30b989 98986 0mgemnbbobydl
(dom. Soergel/M. Wolf aaO, § 3 Rdn. 2). gb, omo-
30bo omboo Lbgs smoggmns, o oM bodsm-
o mgd@ogo bogmdgemol gomgdg dowgdemols @od-
bgdol dmobmgbs; sdoGmd ,Lobemolb jomoob
@o@gdemo  g3om0898980b  goufdgdol  jobmbol®
39-3 Bomogmogal, gbg-ob 812-9 ws dgdgmd 3s-
M583650998m0b Jndommgdno lex specialis-os.”

3903989560l

3) ©3358gdnman JgbAnmgdabs s b53malb
33dm  33Lbobdzgdmmdal Lsds@mmagdMagn
dmabmgbgdo

obg39, @o3s@gdomn dgbMmgdabes s 6y 3emal
353m 3abybolbdggdmmdol bgbgdo — mogosboo
353mygb9d0L LRgMML Gomamgddn — asdmy3-
6ol bogdgmm godmnmgdols 3mmbmzbgdl. gb
dmd3ggdL  dsdnbas,
dgbEmmgdabs s bogmal godm 3sbyybobdggdemm-

MmEgbss 35850000

b0l bobgmdgzMmgdm dmmbmgbol god@mdmo-
30 Bobodommdgdo o6 560l dgbEmmgdmema, dogo-
momoE, 0dn@md, Mmd dynggmds, ©sdjofMszg-
dgmds 6 ©83339m3s o6 dgabiEmmes 306mbam b
bgmdggMmagdoo 30035m0bbnbydyma
dmzomgmda/mdogd@men gomogdnmgds — bo3-
mob E®mamo dg@&ymdobgds, 858 gdoma dqb-
Amgdob Imobmzgbs ©s 8.d. (3. LojsGmgg-
@mb badmgomadm 3mwagdbol 543-9 dbemn; 642-
9 ©5 d98am3n Igbmada). 39M3s600b Bgogs-
maeo gdommagbo bobsdstmemm o3 bogomblbs o
35mgdal gomgdg Lbgobo baddaob dgbAmadal-
d0doGngdsdy, dmeals,
356356 &o30:%°

0ob

Lbgoms

57 «wobmgbo 3Mogd@ognwsb ob. BGH, Urteil vom 8. Oktober
2024 - X1 ZR 19/23 - NJW-RR 2025, 109, Rn. 17.

58 BGH, Urteil vom 16. Oktober 1995 - 1| ZR 298/94 - BGHZ
131, 82, Rn. 18; 08539 3gggoo BGH, Urteil vom 12.
November 2002 - XI ZR 47/01 - BGHZ 152, 331, Rn. 32.

59 BGH, Urteil vom 23. Februar 2005 - VIII ZR 100/04 -
BGHZ 162, 219, Rn. 20 f.
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»0) ... o9 dgowzgmo bsyoo bogmal bo b
o380 sdmabamol oby, mmd godyowzgenl bo-
bobbom ofm ombabgdl omz0mgdgen gosb sds-
Bgdomo dgb&memgdoborgol, ogn bsgerolb smdme;-
bgmob bom xgdob 0bsd@onmgdsl gbg-ob 326 1 2
@o IV 3smsgmogol sbsenmgnnma godmygbgdoo
39% dmoonbmglb (s38mmob dgbodgbs: 0d ommoals
6gbgdo mmdbmogo  bgendg & emgdol  dgamba-
mgdemmdolb godm bosbol sbsdmonmgdsdy; dowm.
bogs@oggemmb bodmgomsgm gmmgdbol 405 | o
407-9 d9bengdo). abg-ob 437-9 o dgdwamdn 3s-
Mo8M93980 (s38mmob dgbndgbs: 0d ommoab bsb-
yomdols 6s3emol gsdm 3obwbobdggdenmdol bo-
dommsmn) o8 boboendo sdmdbmeg (98 mems (3050
dgozogb, mmdgemocs sbggg asdmEabogh wodm-
3000 bsM 960l 836 mbgdolb Immbmgbol gb g-0b
326 Il 2 3om08M000b 0@ @od30mn ob sbsenmgom-
M0 godmygbgdoom. bbgogzsmom dyowggenl bodm-
mmme  dogboggdmos  godynwzgerol  bom xdy
ogondgb&magmadol maemgds, Hmdemols b gbgde-
290G gobmbdwgdgends dggbgdyens mgze mofmo
(...); odobmobogg onmmagmms gbg-ob 437-9 o
dgdgmdo 3smogmoxngd0b bogmdagmom dmgdsmy
5358 gdomn dgb&aemgdol dmobmzgbols w3os-
B&gbmds.

338) @odmgocmn bsemol smdmabsmolb bom xg-
3ob gbg-ob 326 Il 2 3smogmogol bLoggmdzgemdg
360D mommgds obgzy gbnbssmdmgagdmaos gbg-ob
437-9 o dgdgmdo 3omoamongdowob godmdwon-
6oy sdsdgdomn dgbmmmadol m30medgbmdol
30b (3030b.

(1) gbg-ob 437-9 3smogmono hodmmgenol od
NWRmg396bs o dmmbmgbgdl, Gmdemgdnry dyonco-
39b 3 gdF030 56 bogmmMEM030 bs 3em0c G-
gomoraemo bogool dobmogdobol g39:m360b. ©o-
doBgdomon dgbmmemagdol 3G0b303mmn m30msdg-
bmds bgemd gy memgdosb gobgmobs s gobob
dgdzomgdol  gomoddbomn  maemgdgdobogol
(3b3-0b 437 (2) 3omo8M5030), 03690039 dgbEH -
30b 65 (33emo D0sbob 8bsdommgdobs o mdgog-
am bom x 980l 0b65bon@ gdol dmorbmzbgdoborgols
0g0@sb g3odmdnbsmgmdl, mmd gb meemgdgdo ...

h3gmegdmog dmoobmgl godyowggemobogol ©o-
doBgéoomn dgb&aemadol 3o00b ©56 9L gL s 5
go@0b mdgogamo gobgemsb. ...

(2) boodgemszom babsdsmoenmd bEmmsw do-
@pn0cmo, GHmd dgbmmemgdobogolb dbsdymey aod-

ynwzgenl 93068985  dgbodemgdenmds,
dgoez0dgdomn” (zweite Andienung) bLsdmemma

»dgmM g

doommb bsbynmdol gsbo, o dynwzgemo bogolb
00350 dg539098b oby, HmI godynwzgerl ©sds-
Bgdomo dgb&aemgdol dgbodemgdenmds 60bslbbom
o dobzo. @sdoBgdoomoa dgbmmemgdol jobmboo
@o@agbomo m3omodgbmds, ob«w ,d9mE g dgb-
mamagdolb dgoogsdgdob maemgds”, eommggmes,
o9 dygowzgenl dggdmgdmes b gemob  smdmoez-
bsmob (3odynwzgemol dogm wsdmgocmn) bom xgdo
abg-ob 326 11 2 3s6083M0 0L bLooymdz900® g 60bsb-
bomn gool gomgdg bmmemow 56 boboenmding
dmgobmge. ...

8) Bmegboi dgoragmlb  gedyoragmroborgol
©5d58gdomn dgbmmmadol sz0emgdgemo  go@o
3 obgbgdos, 65 3emol odmebamols bom xgd0b
360D ommgdob godmmazbge dggbododgds ggmds-
boob ggogFmsmamn wdocmemgbo bobosdsmoenmb
bommdol Lodomormol 370 ob, Gmdgemocs
3oem@gdmemgdoomn bodsEoemol dmmgmbodoznols
Jobmbol doemodn dgbgemedogz ombgdmds. od
35780 30b mbobdow, o9y dgd 339000b dmorbmzgbs
bs3emol o dmboggbamagemo gobgmemo bom xgdob
360D oM 935D g bomomdol bods@moremols dob gco-
3001 o6 o0l sbsdMmgdemo, ngo 396 ©s9Qd-
6935 390 Gbogadgmm so8omgdob o 396
@35m0l gomgdyg bbgobo Logdolb dgbemmemagdol
69bgdb, Gowasb bsmmdal bsjemolb godm 3ob«-
bobdggdermdols bmmdgdo  sdmdbamag b3gz00-
e dmb gb@og gdob Bsdmseggbl (...). sdob dg-
®9a50@ d9d 33900b gbscnbgob 3963 0d bo xg-
3ol dmaobmgbs dgmdemos, Gmdemgdos dgbomgd
©5358gd0mn  gsdmbbmmgdalb  gsbmbme 3090098~
300 ©DMZs. QgoIHmSmmIs Wdsmmabds bo-
bodomorenmd bsmmdal b gemols godm 3sbabalb-
3398 mmdob 69bgdob 930688 gbmds 0door @osbo-
3o, Mmd bogmdgemm godonmgdnsb ob oo-
3oemgdob gomgdg bLbzobo bojdob dgb&memgdowab
dmorbmgbgdol sdggds bomdmdmdos &mbomgo-
bgdsbs o Lomormmggdlb, Mmdgmos mogosb
3(30mgdsboz LEmM g bomomdols b3gz0scma@o
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6gbgdo gdbobamgds; Mowaob bsjemo w339 o~
dmab gmomns, bdomow dgadmgdgmn bogds dobo
dmemmdobs o bLoddodol, obgzg bogomsmom
smdmabamolb bomxgdol dgbsdsdnbmdol bsndyg-
mo dgdmbdgds (...).

®) 9dsemngbo bobodomoremb dmbod 930l bo-
bnbssmdyame, ... gbg-ob 326 Il 2 3smogmog0l
dobgoz00 ©5dmgomn bom xgdolb 565D mommgdal
asdmmozbge godynwggmb dgbmmemagdol bermen
dgndemgdemmdob dgdob 39306006 dgsmgdoor go-
@domormgdger  g30modglb dogmdom gmdsdo o
3499698b. gb3-0b 437-9 0o d980gmd 30608650398~
do 3obmbdwydgmds dynwggemol eaemagdgdo b5 3-
ol dgdombggzsdo b3gosmumow dmobgbmogo.
ob, ®md dgowz9eb, GmIgends (3 66 30m0 03500 o=
dmabgms oby, Mmd godynwggmb ©sdsdgdoomn
dgb@memngdol dgbodmgdmmds o dob(zo, 3M06 (30-
3o om dgadmns gsdynmzgerobgsb bo b
smdmab gmol bom xgd0lb 565D onmagds, Jbmenmeo
0d 0980l dgoggos, Gmd dsb gbg-ob 437-9 o
dgdogmdn 3smrogmongdoo @owagbomn bsjemol
DRm9dgdol Lo gobmbIwgdenm Bobsdommdgdo ofm
@o0n(335. 0d dgnwzgemols 068 gmgblb, MmI g35dynco-
390borgolb gool obybgds o dmgobmggdm-
@gb d5dnb, Bmogbors odsob dgroggo o6 946938 56
doborgob omBobgros, 306mbo 0mzsmnlbbnbgdl
abg-ob 281 I, 323 Il o 440 (1) 3omogmoggdol
830dmbo gmobgdoo (s38mmob dgbodzbs: dom. bo-
Jomanggenmb bodmgsmogdm 3mmgdbol 405 1l dob-
o). gbg-ob 437-9 o dgdgmd 3omogmongddn
godmbs@mmo 306mbdgdmols gosbyzgdnmgds
o dgndmgds dgdmgemoen 0dbglb 0d g3boom, mmd
dynzgeml gbg-ob 326 Il oo IV 3omogmognl dm-
a0 69bgdob godmygbgdoo, ©sdsBgdocmn dgb-
Gremgdob dgodmgdenmdol godm, bs3emolb godmb-
Emm 9ol bom gz gdol boboemn donby dogizgb dodo-
bz, megbors bobyomdol bo ol godm 3ob -
bobdggdermdols b3gz00emamo bobsdommdgdo o6
ol g8mdb.“

60 BGH, Urteil vom 18. Juni 2025 - VIIl ZR 291/23 - WuM
2025, 494, Rn. 35 ff.; BGH, Urteil vom 12. Juli 2017 - VI
ZR 214/16 - NJW 2017, 2997, Rn. 29 ff.; BGH, Urteil vom
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a) Jo536mdab LadsGarmab (35m3g9ema bs-
goobgda

oY) 33406339090 bgmdg3@mgdol ©ab-
mgdob d9300ga JoMogbmdal Logsbl of sdM«-
b9dL, Logmdzmm gsdwnEmgdol LsdsMomal
309mygbgds o6 godmomn(zbgds dbmmme 0dn@ma,
M3 gbz-b 546a 3omogMmaggn (dnbssmbmdmagaw
dbasgbo LagdoMmnggmmb Ladmgomadm 3mogdLob
567 | 3bemn) LobgmdgzMmadm basbal sbsdrs-
16980L mmbmgbobos 0035mabB0643L.50 gL bo-
obol 060D Mgdol dmmbmgbs dgddbomos go3-
Jofs390mal  Lodsmmemagdmngn dwgmdatgmdal
a5badmngMgdmoe s 56 dgbsdrmmsw. sdn@md
sMsbodoMmnmosbo 0dbgdbmes, o) ©sdjoMogzg-
dgmb, MHm3mob godoMgdss godjomMaggdmals
B0sbL 0mgds@gds, megobo doMmmbobnbssmdog-
am 9(3930L 93mbmBogmo bamagdgmo omhgdm-
©s. Mmamds 4393mo Il 5. g)-do 0gbgds bohggbg-
40, bogmol oMdMYbgdmmdals ob ogz0sbgdom
56Mbgdobsl bogndzmm asdwomgdol dmo-
bmgbol oM(3 3gLogmMg-dgmmdgmal EOmge-
omdab 30058 gbmds 53 3mmgdl.

530 badnMob3ommE, ©sdjoMsgqgdmol dogm
Jofo36mdol Logsbdn dg@sboema dmbymdommdals
Bomagdol 3mm8g60L dgbabgd JoMazbmdals bgbgdo
(abg-ob 539 I 3oMogmoqo; dabss@mbmdMogaw
0gbGnmns bz-ob 546 | 3nbmmsb) 53 Immdgbals
dmmbmzbol boboddymmdals dgdwmaga NLoxyd-
3emm 3530Mgd0L Immbmgbgdl gsdmmosbogl.
o335 gb Fmmbmgboms 3mb3nMgb300L Lszombl
o6 135330M©gds; dodgba abss, Gm3 dm:ndgbol
dmobmzbolb bobobIMmmdal owamdom godgo-
53909m0 oG gMmosmymo  LadoMmmol bogyd-
39mbg IMdnzo 0dgblb ©s8doMa398mal dogH
395600 3mBymdormmdol ggemmdals yegemgdob. 8!

29. Januar 2015 - IX ZR 279/13 - NJW 2015, 1109, Rn.
84.

61 BGH, Urteil vom 13. Mai 1987 - VIII ZR 136/86 - BGHZ
101, 37, Rn. 27 ff..
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4. Lobymdg3Mmymgdm Imabmgbsms yMomoa-
16030d5Mmgdd> ©335mgdab g5Mgdg Lbgzaboa
Lsgddnb JgbAmmgdnesb a33dm3wnbsmg dmo-
bm3bqgdmsb

Lobgmdg 3 mgdm dmmbmgbgdabs s agze-
mgdab gomgdg bbgobo boddob dgbEmmgdosb go-
dm3Enbamyg Immbm3zbgdalb HmogMm3ndsMogds
39635605d0 dmmbmgbsms 3mbinMgbzool gHo-
96m yggmady 3Mmdmgdn@ bygOmb gobg3mo-
306900. 9o dbMog, (3bo©os, MmMT ogomgdal go-
69389 Lbzobo Logdab FgbHMmgdol Fmmbmzgbgdob-
030b sgamo smom MRgds, 9 sMbgdmdL bobgem-
9930 aegdem dgbegmgdelb gocregdgergds @,
dgbodsdabow, ,o35mgdss”. Igmeg dboag, Mora-
moos bsgombo, abbbgds oy oMs, s Mo Imzymm-
doom abbbgds, ozomgdal gomgdg bbgabo bagddab
dgbEnmgdab godmygbgdol bggim 353d0b, Mmog-
Loz oM ImJdgegdl bogomemmm, Lnbsdwgznemyg-

do 30 oMmambgdyma LabgmdgzGmgdm gom©g-
dmmgdob dgbabEmmgdmac.

00a56 o9 yzgmes dgbodemm dgdmbgzgzol gob-
bomgs dgndmgdgemons, Babobbom mbos sm0bad-
bmb, ®md ggMm3sbymo Lobsdstomm 3Mod@ngo
53 3mbLEGgms(309830 gamgdal gomgdg Lbgabo
bogdob dgbErmmgdol go8mygbgdal LgggGmb, 3o-
bmbom 2obLodbM3MYYmn Gofmmm Rsbsbgmals doyy-
bgozom, bogdomm 306Mme as63sMEogb. gobbe-
JNOMg000m yuMomgods 973935 0dsb, HmA o3 0b-
LEOGNG N6 333mMILNbsMg Immbmgbgdo o6 go-
©50J(39L gemazem ,bamgbgmgm Logudgman”
y39moxmobogol, Mobogobsi Lbgs dmmbmabal
Lodommmagdmngn Logydggmo g9 dmadgdbgds.
MROm 3g@ow 300Rbyzs, MM sbgm dgdmbgzgzgddn
dmobmgbol  omymys  306mbdgdemol  bgdsl
995399d69ds. 3abo 5333560 M0Mgdmmgdomo go©sb-
Y3980mgds 1bos ngmb gomgamobbobgdmmoa wo
593390905 g5 gdal gotgdg bbgobo bajdab
dgbeymgdol LadsMomoal Dgedg@ew ,gomom”
30dmygbgdom ngo aonxsbyMoglb o6 bodoMabido-

m 39098539 0gmb doygsbomo.

62 BGH, Urteil vom 23. Februar 2005 - VIII ZR 100/04 -
BGHZ 162, 219, Rn. 20 ff..

63 dogomoma BGH, Urteil vom 21. Oktober 2003 - X ZR
66/01 - NJW-RR 2004, 81-0b 30bgognon.

530l dogomomn 9339 bgdmom, lll. 3. 8)-do nym
3obbocrgeol Hmegbag 3oM3399me FormRyS Y-
™g8930b/dmJdggdgdals dgbEnmgdemmdol
353m Lobgm3dg 3 gdm obabaMggdol sbsdme-
16960l bobodommdgdo oM

26bgdmdL.5% 53 aomsbyzg@omgdsda Redmysmo-

dmobmgbols

395990 3M0b (303980 bmgsmomas(s 3mddgogdl bo-
boedgyPamgdm  gorregdgmgdeb  @eMrggzel
LodaMmambs s a3mgdal gomgdg bbgabo Lag-
3ol dgbeymgdol bodsMmamb dmMal YHMogM-
»303oMmgb0bsl. Medpgbsm Momemn dgodmgds
a5bgb 3 9M356xm Ladsmmamdo Lod 3oL dmeol
DOm0 gMHnmdgdo, sh39698L aq9Mdsbonl ggogHe-
&0 N3smabo LabadsMmmmb gfm gosbygg-
&0mqdodg o3 9dmmo d93mgan 3g5m0mn:®

dmbaMhAgmad - d93am3do goeaboaliynbsmm
WBG-GmbH-0s6 (393am3ddn: WBG) mowgdsyma
90566390 030LMS 3omEadymagds, 3mba(znds-
mo@g@ob Lagymmgdado o@bLgdym bosbmagmg-
b9 d9bmdgddg Lddgbgdemm Lodmdomgda dggb-
rmmgdobs. Labszgmme, WBG-b 15 6ol gob-
dogmmdodn  dmbamBgmobogol ,LofMggdemmdab
boggabMma” Bmegdyma sbsbdmanmgds mbos go-
ogbs@s. Loogm oym, o35mgdol gs(3930bob
WBG 39460303508 g&0b Bomdmdsmagbmoal bo-
boo Im 4390090 o) Ly gmmamo babgmoo. WBG-
ab gmbgdedg gomobobamnbsmmdal Bomdmgdal
a5bLbob d930ga ImbomAgmgd Inba(zndsmo@ 9@l
350596 gm0 565bMONMgdal goobos dmbobm-
35. 9domgbo 0bbEobznobmgol owgygbomoa o6
ymgoms oM (3 ob Bod@moMmngn aomgdmgds, Mm3
WBG-b 3sbn3035mo@g@ob 6o63mdswagbemmdo-
00 B qdsdmbomagds 3gmbos s dobo babgmom
dmddggds, s 503 badnMabdomm. sdoBmd gg-
gGemy@  qdocmmgl  LobodoMormmb  Lodom-
0 gdMngn dpamdasmgmds mMogg dgbadmm gomo-
3b6@0bm3z0b Mbrs d993mB3gdabs. 356, Lbgsms dm-
M0ob, 306806 o:%

»0) 05) WBG-bosb bobgend g mamadm amoo-
gmormdob ombgdmdol dgdobz935d0¢s 30 @35 Y-
dob gomgdyg bbgobo bogdol dgbmmmadosb go-

64 BGH, Urteil vom 21. Oktober 2003 - X ZR 66/01 - NJW-
RR 2004, 81, Rn. 14 ff..
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dmd b3 obsbsm %980l 8bsD s mmgdols mon-
bmgbgdo (gbg-ob 677-9, 683-75 Zomogmoggdon)
b emos godmmorsbaemo o6 stob, orm bofdob
dgdb& memgdgemo, Gmameiiy dgbodg Somobswdn
39 émmagdom-bodsmmemgdmogo  mmongmom-
3000 5303906 98 memn dgdbmmemgdgemo, dgbedy
3omob 60bsdyg (s4: WBG) bogdob dgbmaengdsdgo
gomEydmemn, dogmed odsgy mmb dm]dgwogdlb
bogdob 658g0m0 dg358Emmbab (s7: dmbaznd3semo-
B9&0b) dodsmronss.

39Mdsbool  BggMmomamo  wdomemgbo  bsbo-
domoremmb 3o &0g0b dobgozgoo (... BGHZ 114,

248; BGHZ 140, 102 ...), ®msgoemgdol gom9dg
bbgobo bsgdob dgb&emgdol 69bgdol godmygbg-
doborgol bogdomobos, Gmd dgdbmaemadgemo bog-
dgb ,bbgoborgol* sbEHmemgdmgl. gb dgodemgds do-
dobogz bobgdg oymb, Bmogbocz ngo oMms dbmenmao
bogaomem, omodgr (sbggg) bbgolb bogdgb oba-
9ol — oby 5(36m09M 930 o Lamb, bmen ds0-
Mg, 03M9go39 bbgs 3o0mab 06 gmgbol dgbsdsdo-
bow dmgdgmgds. 58 3mbBafbBdo 9@ dsbgoal-
30b g3obobbgog9396 mdngd&amsc bbgob s bnda-
9d& s bbgolb boddggdl. mdogd§amow bbgobo
bogdggdobol, mmdmagdors 1339 0og0bo dobssm-
boor bbgob bodsmormgdmng s nb@Bgmagbors begg-
mmdo 99930 (055., 595398 M0l obdomgdols
dgbebgd, BGHZ 33, 251; g3oboomgdol go9dg dmd-
Mmog0 d8&mImdomoo  dgdboen  bogmmbggdob
0030056 s(30mgdob dgbobyd, BGHZ 43, 188 ...),
Bagmemgd@og bbzobo bsgdolb dgb&memgdol 693
05560975. gb 3M0b303mmow@ gbgds obgor bo -
dgbses, Mmdgemas ghormmams - md3094& M@
@o bydogddamomsg ,bbgobo bogdgs”. odsbomob,
dgndmgds bojgdomobo oymb, Gmd bogdg oezobo
39 9abmmo godmgmobgdoo bomggdemolb dmd§o-
bo ogmb, oms dbmenmeo  dgdb& aemgdmoborgol,
smsd g dgbedg 3omobogobscs (... BGHZ 98, 235;
BGHZ 140, 102), 306bo 30093000 d5dob, Hmwmg-
bogg dgbodg 3omob 0bBgmgbo dmidgrogdol gob-
bm 309 985d0 60bs 3mobd g @asl w3omsdgboo.

. 0dobgoeb gobbbgoggdom, mdogd&amsw boja-
om0 8b bgoGmoemamn bofdg bndogddamec
,bb30b boddob® bsbosol dbmenmeo dodnb 0dgbl,
o9 dgdb&aemgdgenl bLEgobo 068 gmabol m3oms-

Bgbo @s(330b 6565 o3b. sbgoo 6gds, s §md-
0350, oM 035M3M©9ds, 30M0om, b, Hmd bogdy

34

30390 Hogdo ob bLyyen d306 9 05603G 5 bbgol-
ogoboz b amogds, 356 936mmn gmmdoo bo jds-
mobo 8jo00mo Mbos godmazenbogl (... BGHZ
114, 248 ...).

338) wogoemgdols gomagdy bbgobo bogdolb dgb «-
mgdob bmmdgdoom obobom xgdol obodmsemmgdal
dmobmgbs 3M0b (303 mmo@ 56 s6bgdmadL, Mmmaoy-
bz bodmgoemsgm bodstoemol b3gznomay@mo 69-
bgdo dgdbmmmagdgenbs s bogfdolb dg3s@mmb gl
dmmob a@momogmomdsl bbgoggomom sbgbmoggdl.
08039 dmdJd909dl, Gmogbss jobmbo dmgdgco
3omb  absbynemmeo  bofdosbmdol  s3semwgd -
mydl, 3obbo ot gdocm dodnb, Gmogbsz dob ors-
gobo b3gioomgmo gomegdamadob bsgadsge-
%9 bomxn mogo@ mbs nBzomomb (dom. BGHZ
40, 28), 56 mmybs(s boxsmm Lodsmamnl bme-
3980 5dmdbameg dmbgbmnggdolb J860b o ©ogs-
mydob gomgdg bbgobo bogdob dgb& oemgdab 3606~
(30398%9 oG mbgdol o6 wdz98L (BGHZ 140,
102 ...).

38) 89m3sbool BggMmscramma mdscengbo bo-
bodomorenmb  sd 330006 93 memo 3@o§ng0b  do-
bggoo, Lbgobo Logdol dgbmamads dgodmagds
dodnboz ombgdmdogl, Gmogbss dgdbmmengdg-
0 58 bodol dgb&aemgdobolb dgbodg 3omol 6obs-
dg ool goemgdamo (BGHZ 143, 9; ... BGHZ
140, 102). o<9d 30, obgor dgdobz935d0 bogdob d9-
308mmMbolbgsob 9bsdonmagdols dmobmgbs o6 dg-
0dmagds, o9 g0 gdmemgds dgbsdy dommsb do-
modo dymaan bgend g6 gemgdooob godmdnbsm g-
m3b, Gmdgma; dgdbmemgderol maemgdadbs oo
dmgomgmdgdlb s, 3obbogammgdom, obodmo-
®gd0b bogoobl sdmdbmmsgse sbgbmnggdl (...).
doemado dymeg bob gemd g 36 memgde G oo g omdo-
do 0bod@onmgdolb bsgombol sbgoo bermen dm-
69bmoggds dgbmmengdaemo bodadomlb 3md39bLs-
(300b g0mbsdMmoboo gbodg 3om9dcsb dodsm-
2980005(3 3006 (303 Mo bLadmenmmo omgemgdos.
33690 bom xgd0b 9bsd@onm gdol dmambmzbols
30bbmm (309gdb byl mdemols dbsm gors 838 m-
bmdool 3606 (3030006 godmdmnbom g bobgendygs-
Gaemgdm memgdgdol m30medgbmds 0d dgbody
30mgdobogol domgdmmn bomggdemol 9bodmoy)-
M 98obmnob dgwomgdom, mmdmgdorz bgendg 6 9-
mgdob 6569980 56 561056. dgmebbdgdmemo bgen-
dggmaemgdoor dbscg omgdl 08 5bsdmenmgdob,
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Mmmdolb  domgdsbss ngo  ggmdm  bsdsmoremols
bmmdgdol bLoggmdzgmdg dgodemgds  gemmgdm-
@gb. oy dbomggdl bomo, dmd dgbodg 3omds(s
030b&Emb  3sbgbobdggdermds  bgend g6 mmagdoo
d 9025663 98 e 360D oNMm9dsDg, doo dgudemosc
dob dgmorobbdwbgb o8 bgendg6emgdsdn dobo
Bomogob comdody. bgmdgimaengdol dbomals
dgdgmd gosoboobambsmm badogddow ;930
od dggal om (33m0b; 306mbol Logmdgmowm ofm-
bgdemo bobBgdsdogob 0sbsbdow, ngo 3967 069~
3o dgbodg 30mgdol dodsmor gobgmemn bom xgdol
360D o mmgdol dmobmgbol Lodsmormgdmogo bo-
Rudgagmo. oz5mgdol gomgdy bLbgobo bogdob
dgb@maengdol 0bbGoBmGob dodsbo o6 omab dbo-
Mmgoms  gs@obobaymbommdol Mol job 3md396L0-
™95 o dobo dgbodg 3omgdobogols o jobmgdes.
©©) bssdgemsznm bobodosmorenmb dogm s co-
agboemo o d§mdmngn gomgdmagdgdosb godma-
@nboMmy, o g0gsmenwogdo, Gmd WBG-borob
bgend g3 memgds @snm, mogobosgso godmdoon-
bsmgmdlL, mmd 9d@Habggemymeaol dgbobgd dg-
066398000 365D oM gdols bsgoobo sdmdbmms-
350 0ym dmb gb&mnggdaemo. sdoGmd o8 gomosbdn
dmboczodsemo§gdob  Jodomo
dmorbmgbolbmgol mez30000639 sogocmn 56 MFgdm-
@o. ...
3) 03) bbgogzomns 3008980, v WBG «mg3emg-

360D o mm 9dab

Sodmboemgdols 3o 9dg Esmdmdowagbmowm dmdg-
®@98@s o dob dodomor 3obgbolbdggdemmds smo
bgend g3 gdob, s@sdgo dbmenme gbs-0b 179-
g 3omaamoxl dgodemgds ©ogumdbmb (s58mab
dgbodgbs: mogobo dobssmboor dgwemgdoos b g-
ob 113-9 dabmomoeb). Gmam&; QgoIHSEH
adomengl bobosdsGoenmb 9339 aows6y3980cmo
393b, @ogomagdol gomgdg bbgobo bogfdolb dgbm -
mgdolb dmobmgbgdo o gbg-ob 179 Somsgmogo-
@ob godmdnbom g dmmbmgbgdo g cdobgomal 3s-
momgeamso  dgodemgds  ombgdmdoglb  (BGH
NJW-RR 1989, 970) ...”

oy bobgmdgzMymagdm 3gmobbdgdol domo-
mmds  bomgmomgzol dgndhbgzgmo oMb o

65 BGH, Urteil vom 20. Juli 2011 - XII ZR 149/09 - NJW
2012, 523, Rn. 41; BGH, Urteil vom 30. September 1993
- VIl ZR 178/91 - NJW 1993, 3196, Rn. 16; Gregor in:
Herberger/Martinek/RiRmann/Weth/Wiirdinger, jurisPK-
BGB, 10. Aufl., § 677 BGB (Stand: 01.02.2023), Rn. 54;

>30b dgegaor 3g@ 3odmoygbgds 3aMi bgmdgs-
yemgdol dgbEnemagdol dmmbmgbgdo s 3963
babgerdg B aegdm goreydgegsnl eaMegggob-
096 5303906 9dma badsMomgdMogo 3g4s60b-
3900, sbgom dgdmbggzado, 36nb(3033dn, dgbodemg-
dgmos a35mgdab gotgdg Lbgobo Laddob dgbyy-
mgdob bgbgdol ao8mygbgds. oyy o8 3oMmdgddo
Lobgdgs BommdmMIngFn  ©sgamgdol  ascqdy
bbgobo Logdalb JgbEmmgds, LabsdsMommm 3Mad-
&030L obobdow ngn JgbMymadsl LadsMomgd-
03 Lagmdzgmb 436ob, o3z Mmame (3 dgog-
30, 0bg dobo EMads@ Mo obodnmgds Loogms
s 5doo Nbagmdzmm as3nMgdal LadsMomal
253my9693sL godmEa(3bogl.5°

03356 dgdombgg3gddoz  LobgmdgzGmgdm
bodoMmammab 3ogdomo got33gmmbomao donb(s
0MbgdmaL: asbgmmo bofMggdal s6sbmonEgdol
dgbodmm dmombmgbs o6 dgadmgds smgdse@gdm-
©qb dsmoamao bgmdg3ammgdoesb LagsMonome
353m3@nbomg 565N gdol dmmbmgzbol mwg-
bmdob. 8dom mogowsb bws 0dbgl s(30mgdymo
LobEgInFew dgmbodsdm Jgmgan, MHmMI sgomg-
d0b aoMgdg bbgabo Lagdob gaLAYmMadgmds, bo-
oomo bgmdg3eemgdol dgdmbgzgzedn, bLodmemm-
mE 035y 3980 §obsblbymo sbsbmonmgds doo-
mmb, 306Mg domsdo dymago bgmdgzMmmadol
dgdmbgggedo donmgds.

dgxo3980L Lobom, ombadbymo 3Mab3035b0
dgodmgds gobbomaemoa ngmb gMo-gMor bobodom-
oM aosbyzg@nmgdsda, MHmdgmdacs boddgbgd-
mm 3965638938 domamo Baomdal bgmdg3&my-
d0b Laggdggmdy, Lo3dgbgdemm bLodmdomgda dg-
SbEmms, ombodbyma  dsmammdal, Mmam(s
399@0b oMbgdmdal dgbobgd o6 sMoggmo o(zm-

©d. 396M35600b BgogMomymo Mdscmmgbo Lobe-

doonemm 53 gomsobyzg@omgdsdn, Gm3gemas 0g)-
0O @0@)860@‘36080 6060@(*)6603 a0360-

&03909mos (o0 538 mMgdal dbMnwsb, MmImg-
d0(3 LadoMnmgdMago bogydgmal dJmby Mmo-
9600mdal dsmnmmdal dgdmbgzgzedn, dmaswew,

boBoemmdMag 356Lbgoggdmmo 0@ gMoG M.
Staudinger/Lorenz (2007) Vorbem. zu §§ 812 ff., Rn. 45
mwN.; Staudinger/Bergmann (2020) Vorbemerkung zu
§§ 677, Rn. 242.
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dbmmme  gbogydgmm  gsdnmgdol  Ladom-
ool go3mygbgdsl g3bembdosb) bbgoms dmmal,
3563568 030:%

»0) 39M3sb0ol gogMmomamo mdsmemgbo bobo-
domoremmb 365980 gob dobgogom, byendg 6 memg-
3ol doomnmmdabob gbg-0b 677-9 s dgdwamdo 3s-
M586303980L 3606303989 (538 M0l dgbodsbs:
@osbemmgdoo dggbedsdgds bogomamggermb bodm-
Joemogm  gmeggbob 969-9 o5 dmdwgzbm Jab-
mgdlb) dgndemameze dgodemgds @oymbmdo,
o) doomn sbomhgbo 60bsdommdgdo dgbmmeng-
3aemns (... BGHZ 101, 393; BGHZ 111, 308 ...).
ob gomgdmgds, Gmd bLafdob dgdbmmmgd genl oro-
30bo 0050 bogdolb dgb&memgdody gocnogdme 3o-
Mo Jookbos, mogobmsgsew abi-ob 677-9 o dgd-
@amdo 356083650l 3odmygbgdol of godmmo s-
bogl (...). o bobydge domorembdmdongFmo wogsemg-
3ob gomgdg bbgobo bogfdob dgbmamagds, dgdbe a-
mgdmob dogm bbgol Lodsmormgdmog Lezgmmdn
dmdgogdolb bodsmorengdmogo boggmdagemn o3,
mob godmey dgdbmmemgdemol mbogadzenm god-
@oMm9gd0b  dmobmgbgdoborgol swgoemo  omem
mhgds (BGH NJW 1969, 1205 ...). boddgbgdenm
dgbomdglb gbg-ob 683 (1), 670-9 3omogmoggdol
dob goz00 dgmdmos b3gmemgdEngn obsbdmenmgdo
dmoombmamb, o9 bgmdgmagemgdoo goomgoemal-
60bgdemn gobo dobdy odoemo of smolb (BGH
BauR 1992, 761).“

5. 3msbabgymdg 3@ ymgdm Imabmzbgdl dm-
Mob gAnngmndndscngds

0@sbobgmdg 3G mmadm  Immbmizbgdol  ggom-
amgddo gobbs3nmmgdom 3Mmdmgdydns @ogs-
mgdob gomgdg bbgobo Logdnlb dgbEmmgdals, Mbo-
B9dgem
Igmmdgmb dmEalb gOmogmndodsmomgds. 3ol

aodnEmgdobs s dgbsgpymtg-
bodnMobdnMme, gmod@nto s bsbogmm dmo-
bmzbgdo — Lo gd0Esb 56 dgmmdgmmdnwsb
a0dmdEnbsomg bogmal sdMbgdol dmmbmaby-
b0, 336Mgm3g LogymMgdabs ©s dgmmdgmmdal

66 BGH, Urteil vom 30. September 1993 - VII ZR 178/91 -
NJW 1993, 3196, Rn. 16; sbgzg BGH, Urteil vom 10.
Oktober 1996 - Ill ZR 205/95 - NJW 1997, 47, Rn. 15;
mogMo@mady ab.  Staudinger/Bergmann  (2020)
Vorbemerkung zu §§ 677, Rn. 242.
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bgmymxolb semyggmol dmmbmgbgdo — bbgs oMe-
LobgmdgaPmadm  dmmbmgbgdom  3M0b(303¢-
Mo 36 0(33mgds. Ibmmme bodgbmdmm Ladsm-
ool 69bgdoesb 3sdm3nbstyg Bmgdal gob-
b (309mgd0b dgdrmma3qdo 3G(39m@gds 0d Lo-
bogom 3mobmgbgdbgs, Mmmgdos Ndsmme
LodgDMEmM LadsMmamb o6 gi9dbgds.

3) Lsdgbmdmm Lsdsmmsema [ bsbogom bo-
dsGosmo

33) bsbogom LsdsAomal bbgs Immbmszbgda

Log@om  dgbgoymagdoom, bLognmmgdolb  ob

dgmmdgmmdol mxmgdol bymymuomsb 3sdma-
©0bofMg dmaso bobogom dmmbmgzbgdo — dogo-
momo, abi-ob 1004-5, 861-9 3oMoamoggdo
(8mBgbenagdol Babssmbom, [odzs bobommmd-
03, 560 badsMomgdmogo dgwgagdom] dgoatyg-
do05  LodoMoggmmb  Ladmgomogm  3mogdLob
172 11l 05 161-g 39bemmsob — Lodgbmdmm bodsm-
omab bggmdog godmnyggbgds, 3 bggemb bdg-
3000 Bgbgdab 3sMamgmuMow. oyd(3e, sbg-
0 dmnbmzgbgdolb dobssmbo Ladgbmdemm Lbodam-
ool bgbgdoom go60babrgMgds: Jogsmoma, bo-
Jomnggmmb bLodmdomagdm 3mwgdbob 174-9 o
dm3dwg3bm dybmgdo ob 39MIsbymo LadsMommal
dgbadadobo bmM3gda s LobodsMmmem 3Mad@on-
300 356bLodEgEMNma 3M0b3039d0 s0aqbl, Mmdg-
™o 99dmJ3900q80b dmmndgbss bagsmogdmmm o
GHmImol — 065.57 Lsdgbmdmm bLadsMommoal gL
#8303 bs" 830006 o(30mgdlL LodsGmmgdfngon
dggobgdol Bobsomdogamdsls Ladgdmdmm s
bbgs bLobogom dmmbmzgbgdl dmmab.

MM039 Imnbmzbols 3oMamgmumn s@Lgdmdal
39909, Lbgams dmmMab, abocs, Gm3 abz-ob 910-
9 3oMogMaogom gomzgamabbabgdygma badgbdmd-
™M 0300sbdsMgdab Mgmgds (JoGormm bLadsm-
oomdo 3. bz-ob 178 1l 3mbmmsb) abs-ob 1004-
9 356MdaMoxg0m asbbsdmaMmm dmaswn bgmym-
3oL sdmxzbgMol dmombmgbsol o6 godmmosbogl.

67 ab., 3sgomoma, BGH, Urteil vom 27. Oktober 2017 - V
ZR 8/17 - NJW 2018, 1010, Rn. 10; BGH, Urteil vom 14.
November 2003 - V ZR 102/03 - BGHZ 157, 33, Rn. 19
ff..
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»30mEobdaMgdal YRmgds s bgmymaal sem-
dmxgbzMol  Immbmgbs  3oMomgmydo  oMbg-
3m3b, ymggmagzstn M30Go@qbmdab gomgdy.e8

33) Lsbogom Lsdsmmsmon s ymad@YMo
Ladsmmaema; bagbmgMgdgma babmab bszyo-
6950b 9Rmgdalb a36Ls3nmMgdamo 3GMdmg-
ds

dmobmgboms bodwgzomo 3mb 3nMgbzns sMbg-
3mdb, gMmn dbMog, dMomdg sdmzoEgdnm ©g-

™o (39mEgdmgdom-bodstmnmgdfng) bo-
obob 965bmonEmgdol Immbmgbgdbs s, 3gmeyg

dbeog, dMomobgob ©53mY) 300gdgem
LodgbMEM-babagmm Ls3mM33gbbsznm dmmbma-
693L BmA0l.69

sbammaon@o, 9Mcdsbgmols 3sMsemgmumao
0Mbgdmol  bgmymyalb smdmybgmol  Lsbogom
dmmbmzbgdo ©s, Bog@mdMngsm 0dsgg dabsst-
Lob, gmod@Y®o Dosbals sbsdmayMgdal dmon-
bmgbgdo, Gm3magdaz bgmymyalb smdmebsmnb-
396, 969 bo@mMamamo Mgbd o900l gm@dom
bobo  Bogmdatgmdol  smEagbalbzgb oMb
30856099m0.70 33 (35 3060l Loz gdal bodsm-
0mbndbyyemn  BoM3mImdl  gs30%360L
3Omdmgdab: LogMom bLagzmmMgdob bgmymeab

momdo

sdmxbzmolb dmmbmzbol 3MgoGmMo s Lam-
Rgmob Bomdmgdody mamgdsdmbomo mommgy-
mo d0bol dgbsgmmmgs oy dobals dgbsgyomgms
35900050985 (58b565gmds). LoMorymg Mdmesz-
Lo 0domss godmbggmmo, Hm3 bobngmm dmo-
bmgbs (gbg-ob 1004-9 3omogMaggn; . L3-ab
172 11 3qbo), Gm™Imob gobbmE(zngmgds mag-
©330M39mo Mmoommgye dobal dgbs gmomtgl dg-
admos, dbmemme  bgmymaol  smdmegbzmab 396
560l 30dommmmo; Dasbal sbsdmeyMmgdal badsm-
mdmo 30 badsMommgdMosg dgogasw o(3bmadl, Hm-

ame (3 bogyMomy® MgbGod 0o, 0by Bymoe
065D Mgdal, o 98 babomdo dmmbmsbol ma-

68 BGH, Urteil vom 28. November 2003 - V ZR 99/03 - NJW
2004, 603, Rn. 10; BGH, Urteil vom 7. Marz 1986 - V ZR
92/85 - BGHZ 97, 231, Rn. 13.

69 BGH, Urteil vom 18. Dezember 2015 - V ZR 55/15 - NJW-
RR 2016, 588, Rn. 23; BGH, Urteil vom 15. Juli 2011 -V
ZR 277/10 - NJW 2011, 3294, Rn. 22.

g 53bsbogmdol 9390360b. 533356 3mbymoad-

&6 Ld300b6Dy BEgMIMNMa YIommgbo Labe-
dotonemm g56356@ogb:"

» 1. bosdgems 300 bobosdsmormm 3606 (303 memo
9y bmds bybodob dmwdng 3Msd&o ob, Gmdemols
dobgogomsrz dobol bogmormgdol dgbobgd 3obm-
6ol 10 VI 3 (1) 3omogmoonb bogmdszgemdg sdbs-
bsgmdolb magds obob 653539000 0obsbs o~
960056 godmdnbsmy dmmbmgbgdol  omegwo-
30M 3900 356bm (309 gd0b momdedy dsdob sm-
bgdmdb, Gmgbsz 0bobo Dosbol sbsdmoxm gdal-
396 oMol dodosmormemn, dogmod st dmJdgmgdob
dgbysz980bs o bgenygmaaal smdmubamalb 396 do-
Jomormen dmobmzgbgddy. odob bodomob3omme,
3060l dgbo gmom gos gogmmnsbgdel dgadmos bo-
g bogmomgdolb bgengmeaol gsdm  odmos-
bgmob o6 dgbyz9@§0b dmobmgbgdol gobbme309-
mgds abg-ob 1004 | 3omogmo00l (56 30bol bo-
Joomgdol dgbobgd 15 Il 3smeamsgzal) boggad-
39dy dbmenme 0d dgdobzgzedo, o dsb b
dmnbmgbgdo 0bob bs 3o gdol dgbsbgd 10 VI3
(2) Bomogmogol dgbododobow wdMmsgemgbmdab
3003643980980l dgbododobow bogmmsm cog-
%9 somm (Joom. Senat, Beschluss vom 30. Mérz
2006 - V ZB 17/06, NJW 2006, 2187 Rn. 12; Urteil
vom 7. Februar 2014 - V ZR 25/13, NJW 2014,
1090 Rn. 6, 17; Urteil vom 4. Juli 2014 - V ZR
183/13, NJW 2014, 2861 Rn. 22; Urteil vom 5.
Dezember 2014 - V ZR 5/14, BGHZ 203, 327 Rn.
6; Urteil vom 13. Oktober 2017 - V ZR 45/17, NZM
2018, 231 Rn. 7 ff.). sbgoo gowobyzgdocemgdoo
080 bobodsGorenmdo dmmbmgbols gobbmm z09emg-
dobogol  gfbyndonm  goemgdedmbaoemgdol
0dgbb (deom. Senat, Urteil vom 5. Dezember 2014
-V ZR 5/14, BGHZ 203, 327 Rn. 13 ff.).

2. owdioe bosdgemszom bobodsmorem dooki-
6936, ®md boddgbgdemm (33emocemgdol  sedmoz-
bamol dmobmgboborgol dorgrnsbow ombgdmAl
309Mm000bgdol dogm uemadol cmogmsed0 g39cm0

70 BGH, Urteil vom 26. Oktober 2018 - V ZR 328/17 - NJW
2019, 1216, Rn. 7; 330%0bgao@mtmm smdmgbsmob
Bmambmzbodg ob. BGH, Urteil vom 18. Mérz 2025 - XI ZR
59/23 - BGHZ 243, 202, Rn. 77; BGH, Urteil vom 28.
Januar 2022 - V ZR 99/21 - NJW 2022, 2400, Rn. 20.

71 BGH, Urteil vom 26. Oktober 2018 - V ZR 328/17 - NJW
2019, 1216, Rn. 6 ff..
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30bbmm (309m9gdol mRemgdsdmboemgds, oy dmor-
bmgbs dgodmgds ogandbmlb Gmgmes abg-ob
1004 | 3sm0gmox5b (s38mmab dgbodzbs: bsgmor-
M960b bgenygmaaol bobogom smdmebamol dmor-
bmgbo,; dom. bg-ob 172 1l xbeno), obg abg-ob 823
I 3sm0gmonl (s38mmals dgbodgbs: wgmnddamo
90060L 565D gd0b dmobmgbs). om mmogg
bm&dol 6obsdommdgdo dgbmmengd menns, bogdy
335436 dmobmgbsocms 3mb 3m 9b (300bmsb, MHmAI-
ol mmbsry yzgers bodsmoemgdFogo dgmgan
0863856710 M5bg0m, 9Mmdsbgonl 3sEromyemmmaso
o6 g8mL  (Amobmzgbocms  3mbimab3000g ob.
Senat, Urteil vom 6. April 2001 - V ZR 394/99,
NJW 2001, 2875, 2876; BGH, Urteil vom 17. Mérz
1987 - VI ZR 282/85, BGHZ 100, 190, 201, jeweils
mwN). Gmgmemig bosdgemszom  bobsds@orenmd
bbm@s ombodbs, sbgomo 3mb 3 gbzos dgodemg-
30 5 gdmd gl «356mbmo o dMmomgmmo 35b-
bmer 309cmgd gemo boddgbgdenm (33cmomgdol oco-
dmaabgmnbos o sMmnbogemn dogmdsmgmdol oc-
®@3960L dmobmgbolol. sbgoo dmambmgbs, gfon
dbmog, gbs-0b 823 | 3omogmonmab godmdonbo-
M 9mdb, dgmem g dbmng, abg-ob 1004 | 3omogmogn-
@sb, Bmdgemo; byemymaalb sedmubsmol dmor-
bmgbsl dmoczogb, Hmgmm s bgemymoaoemo dogm-
domgmdol odmmogdems smdmebgmol, obg
3M0b®gemo oa9bob
(In@dngn 3&oq8ng0, dom. Senat, Urteil vom 7.
Mérz 1986 - V ZR 92/85, BGHZ 97, 231, 236 f.;
Urteil vom 18. April 1997 - V ZR 28/96, BGHZ 135,
235, 238 1.; bsmr303980b smwagbsdy Senat, Urteil
vom 15. Oktober 1999 - V ZR 77/99, BGHZ 143,
1, 51). gb goc9dmgds ot demols dgomlb omdmoz-

dgmdsm gmdols

bgmolb dmorbmgbobs s Doobol obsdonmagdol
dmorbmgbol dmmob, oMmodgo, dbmenmo, mmngg
dmobmzgbols 6o6ocrmdFog gooRsmasl 06393
(Senat, Urteil vom 28. November 2003 - V ZR
99/03, NZM 2004, 154, 155).

3. mog0830Mm39ms bybsdo dobol dgbs gmor-
Mgms 359Mc0sbgdol dogm dmobmgbol g3sbbmm-
(3090980l mRemgdsdmbomgdol dbmeme 60bs
dogmdsomgmdolb  omoggbsbmeb s 3ogdom gdoom
omzomnbbobyds. (Senat, Urteil vom 7. Februar

2014 - V ZR 25/13, NJW 2014, 1090 Rn. 17; ...).
3d 3mbo(z00b 0gn smom 5bosomgdl. LEmMm o o

38

dogmdolb 0sbsbdsw, bogmorm bsgmom gdols oom-
0393006 3odmdnbsmy dosbol obod@onmgdol
dmobmgbgdomsb dodsmogdom, gsdmbs jemobols bo-
boom, 83ogmmnsbgdol of of3b dosmo cmognsbzy
30b6bme 309 gdob moemgdsdmbomgds (8obob bo-
Jmod gdob dgbobgd 10 VI 3 (1) Somegmogn); s6-
bgdmdb dbmenme d0bols dgbs 3o gos gogmons-
6gdolb  dogm  dmobmgbooms  gsbbmm 309emgdols
smhgg00m0/g5005(3990b dgrgge Eomdmdmdoemn
@oaemgdadmbomgds (80bob bogmomgdolb dgbobgd
10 VI 3 (2) 3omogmogn), o o Madogbsws(s gb
dmobmgbgdo 3mb 3 gbz08dos dobol 6o 339000
00b5b0 3N 980056 - gbs-0b 1004 | 3omsamoggal
boggmdzgemd g bsmdmdmdoen d0bol gbo gmor® gors
bgemygmeaols  sdmabgmaol  dmobmgbgdmasb.  gb
dmdggdl dsdnbors, Mmogbory byemymeol oc-
dme363670b dmadbmgbs sMbogemo deogmdsm gm-
3ob om@agbobory dmazogb. ... (s38m@ab dgbod-
3bo: 8ol dm3yz9ds 361 (39em0 LS MM gds, BrMA-
ol go@dmz98s(s of asdm@Emggdaemos, Mswasb
080 30bol boymormgdol bodsmoremnols bogoob gdl
gbgds s 565 dmobmgboms 3mb 3mgb(300).

(3) B9dmombadbamols bLobnbssmdmgamam 396
06985 domomgdaemn, Gmd dgmgaom goghcmnsb g-
3ol dobogol doboggdmemn s6hgg060 bo@G o=
@ 696G 0B M 300b0 05 BN 365D SN 9Bl
dmmol gg0ma9ds. gbg-ob 1004-9 3s658MsR0056
bomdmdmdomn dmobmzgbobol obgomo ombggzs60
bogmormo of ombgdmdlb; dmgomagl bgmymeznls
smdmabamo g3ocmgds (deom. Senat, Urteil vom 22.
Oktober 1976 - V ZR 36/75, BGHZ 67, 252, 253;
Urteil vom 24. Februar 1978 - V ZR 95/75, NJW
1978, 1584 f.). 30mb 39 96(300d0 dgmean Bosbol
365D omm 930l Imobmzbgdcmsb dodsmmgdoo do-
bomgdos, Gmd g3o9mm056985b 38 boboendo gmems-
©0 365D ommgdols omhgze W3oBHmmo oM dgmd-
mos. bsgoombo, gbnbosomdwgagds o oMo, ©s (s
dmgmermdom, boomobom dommgol dmobmgbsl
(306bogmonmgdoc B0bol Lo gmomgdob dgbobgd
gobmbob 22 1 o Il 3smsgmogoo gomgsmalbboby-
demn 00bbdmdobs s 9dMmsgemgbmdol dmobmg-
6980l gomgomolbbobgdom) 030656L @0 3mI396Ls-
300l bobozgemmm sedmabgmabomgol gobodom g-
3gc 0mboldngdsdg Mool mgds (...), dgodmgds
oo @MAgh, Moraob gj39 @sbobaergdyero
360d 36 g9enmzobo omgd 96 gdo (3000 39cm0 dobols
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dgbogmomnlb  bodmmizgbm  aagemgdedmboemgdol
bobomggdemmeo 398 y39cm9dL. 083039 9bgds smnb-
@90 dogmdsmgmdob omwagbsbscs - gbg-ob 249
| 3omog@mogno gobbodmammemn smhgz060b moz-
sl of 9339 0808mI 56 393b 35059643980
db0dgbgemmds, Gmd boomsbsm domomgsl, mm-
am3 69bo, dggbododgde (oemigmena dobob dgbo-
gmomol dogm bobosdsmormmb gboo domb gmemn
bo8d 9698 enm (33m0mgdob sdmubamol dgwgaso
smnbogemo dogmdsm gmdol omwoggbs (...). bbgo
dgbs o 9gdb  dgudmoso  gowsbyzgdnmgdol
domgdoo  g3ogmmosbgdolb  goab396/30560gmb
Jmbg®9& o
@Rmgdsdmbomgds”.

dmobmgbol  gobbm z09emgdals

3) 3gmmdgmmdab 9gmgdab psMM3930056
©> m0odabzabsb Lygnmmgdaol Mumgdalb sm-

3930056 33dm3nbsMg basbab 565DmonMgds

m0Dabanl 96 JoMob bgmdgi@mmgdom gowe-
(39990 603000L ©sDNsbmdNLOL, 3MNb(303 Mo,
dobo  BogoxmdMngn LBLESB(300L  ODBNSBYAL
353m 565D gdal Fmmbmzbol y@mgds o3l
MmMamE (3 oM dMIngH 3oM@ednd dgmmdgmb
303g3l),"
(mobabanl a08(393L). s5dgsb aodmBnbatg,
3Omdmadady  ggogMemymn
@8o0mabo boboBsBomm aobdsMm@ogl:™

(mobobgol obg  3gbsgmortigh

3Mb3m&ab(300L

»8) bgbs&nb bobsdsEoenm 3Masd§ogob dobgo-
3000, modobgol bogbob, 538m3mdaemal, ©sdos-
bgd0bob, moDobgolb dodmgdl dgodemgds dosbo do-
3089b oMo dbmeme dgbodenm 3obabnbdggdenm-
3ob godm (...), s613dg0 obgg9 0dob godm, Gmd dsb
bogooom bomggdmmdol dgbsdemgdemmds gmodggs
(doom. Senatsurteile vom 13. Juli 1976 - VI ZR
78/75, VersR 1976, 943; vom 5. November 1991
- VI ZR 145/91, BGHZ 116, 22, 26 1.).

®) 9dsmmgb bobodosmoremmb omgdoy o6 gows-
M6939805 ©5 @0BgmeGumsdn bowsgm bosjoor-
bo ®hgds, dgmdmos om oG mndobgol dod-
@g8b,  EmgmEz  Jomoendmdogm  3oM o306

72 BGH, Urteil vom 21. Januar 2025 - VI ZR 141/24 - NJW-
RR 2025, 632, Rn. 7; BGH, Urteil vom 29. Januar 2019 -
VI ZR 481/17 - NJW 2019, 1669, Rn. 13 mwN.

73 535%g: 3oggb6cmmbo, ,3s&gMnsemn bosbals godmomgmes

fMmb  a96M3560530",

03@mbagdom  Jg8mbggzgdols

dgemmdgel, moDobgolb bogbolb ©5B0sbgdoo,
dobo dogemmd gemmdol magemagdol wommggzol bo-
R9dz9mdyg, dgbsgmormab dbgogbow, dmombmgml
M 9dmb@Bolb bsmxgdolb, ob bogmmdmogo bwd-
bBobz00b oM @3930bmz0L Dosbol 360D s nmg-
do.

Mo0bol  bobodomonmbs  ©o  ggogMmsema@mo
adsengbo babsds@moenmb 0d gosbyszgdomgdse-
oo MdMmsgemgbmds, Gmdemgdarz dgemdgenmdol
o amo badomormol gomamgddo ©o(330b0
©5 D006l 565D menmgdsl dogdommgds, bogormd-
m030 bmdbBobzoob Dosbl 3o sms, w398 gbow 9.
6. bomggdemmdob dgmdemgdenmdowob godmdwonbs-
g Dosbl gbgdos (...). om JomoredmPogmo dayemm-
3gcmmdol dodsbos bogool g0t 3390emo dodboo
30dmygbgdol v mb39emymezs, abg-ob 823 | 3s-
086503000 356b5dmgm Mo bodomormgdmogo bo-
Jgoob @oB@59559, MmEgboi Igmmdgmb g0
bmbm Fomggno dbodgbgmmagbo gdemgds bgemn
bbmm g obgor bomggdmmdado (...).

JomormdmdogH  3omsdom  dgemmdgemmdado
dygman bogonb bogmmd&ogo bdb@ebzool @sdo-
36980l 565 @onm gdomdab bsjombdg mndgms-
BGmodo sdmms bbgoobbzomds smbgdmdl (...).
33&mMmms boboern dookbgsl, &md bogmmdmogo
badb&obz00b Dosbo dbmeme dgbszmomm gl dgod-
b5 579b3Dmonm gl (...). cmobobgol bobgedg z-
Gamgdm bodsmoemolb dgbobgd ommoomen mo-
BgmsGamodn s6bgdmdl obgzg bbgs dgbgomemy-
3o, mmd mobobgolb dodmydl, Hmgme 3 dgemm-
3gemb,  ®gdmb@Golb  bom xgdols
dmorbmzbory gbodgds (...). 089,39, bbzs daby-

365D omm 90l

@aemgdoom, mobobgol Jodmgdl bomggdemmdol
205b60b gmoo@ dbmerme dgbszmommol 6obsdy
M9dmb@ob goemgdmmgdosb godmdwnbsmy bo-
3b60b 065D onmgdol gocmgdaemgds(s 939036006
(...). gowgz bbzs 3mborzool Jobywznom, bozmob
oM gdemgdol 8bodommgdols dmambmabs dbm-

e dgbos gmormgb 93903600 (...).

https://lawjournal.ge/wp-content/uploads/DGZR-7-
2023.pdf, a3. 1, 5 o 398gm30.

74 BGH, Urteil vom 29. Januar 2019 - VI ZR 481/17 - NJW
2019, 1669, Rn. 15 ff..
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09 3035M5M@IEN, MM Hmamm (3 s oendm-
dogm oM @odom JRemdgemb, oby dgbsgmomgb
393b bogomd@mngn Ladb§obrzool gsdm Bosbob
365D ommgdol dmorbmzgbs 9dmbBol gobbmm-
(309em980b 06 ©93mbBG ol bom xgdolb 865D o mm 9-
3ob boboo, dgoggem Abogds dmobmgboms 3mb-
Jamab 0ol 3Gmdmagds, @mmdemol  gosbyzgdo-
296 2bgsg 896bbgoggd e dgbgragdgdo o6-
bgdmdh (...).

g) Im99mer wozsdn dgodemgds oo womh gl
ob bogoobo, dgndmos om oms modobgols dod-
@g8b,  EmmgmEs  Jomomdmdogm  3oMmosdom
dRemmd gel, mobobgol Logbol ©ob0sbgdols dg-
®gaoe Igmmdgmmdolb ggmgdob oG @gg500
godm bogmomsmo mxmadol gomamaddo, dgbo-
gaomol dbgogbow, dmoombmgmb 6 9dmbGob bom-
x930b, 369 bogomdmngn bndlbobznnl oMz~
3000 g3odmbggmeno bosbol sbsdmon@mgds o Hm-
amm mboo goobywgb dgbsodenm dmambmazbscmo
gmbgamgbz0s. ymggen dgdmbgggedo, cmobobgnl
30dmgdlb, Gmmdgemdscs, Gmgmmz of, odobgnb
35d3990b5 o dgbogmomnlb 60bsdy moommgmman
©50006930b dgdobgg35d0 dgiz900980L 35989~
mgds 030b@ms s 3mb @ g&men dgdmbzggodo o6
dgobmmems,  dgbogmotiob  mobbdmdol (gl g-0b
182-9 3s(083Mmox0) as(9dg gbg-ob 249111 3omog-

Mmool bogndgzgmdy om dgmdemos smmagbob
bozaemo  dmoombmgmlb  sm@aggbolb  Rogfommn
bsmxgdo (...).

33)  odbomomgdmmol  mads, smwagbob
bogmmo  dmombmgmb  ommagbol  bom xgdob

365D oNM9ds, 3085 Mbgdmmn dmbsdmgdols 0rs-
bobdow, b@s gobgzobocnmo, Hmame (3 36 900G m-
Mol Bobozgmadol maemgdodmboengds (facultas
alternativa) (...), mo@asb cmogowsbgy Msdwybody
dgb@engdol 306bme 309mmagds 30 56 oMol ©ogo-
mgdemo, oMmsdgm 36 gooGmmlb dbmenmo o3
gmon  dgosbbdgdamma  dgbmmmadol bo(33co@
bbgo dgbmmemgdol omhgz0l moemgds, Maob dgoy-
303, dgdmamd, dbmemo  gb 935650 36 9000
bogds dgbob@maemgdgemo (BGH, Urteil vom 8.

75 ab., dsgsmoma, BGH, Urteil vom 25. Méarz 2025 - VI ZR
174/24 - NJW 2025, 2465, Rn. 15 ff.; BGH, Urteil vom 2.
Juli 2024 - VI ZR 211/22 - NJW 2024, 3069, Rn. 13 ff..
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Februar 1952 aaO S. 109). Gmgmts 36908 m-
Mol bgdols godmgmagbe ...

38) abg-ob 249 I 1 3om536 503000 30b6LD 036 <)~
o hobszgemgdoon 9emgdsdmbaoemgdol dodsbos
©@5 oM mgdmemn 3000m330b9Renmb 0d 35mm9d -
mydobgob, mmd b0sbol smdmubsms sdbnsbg-
39l doobmb, s odmggb dgbodemgdenmdsb,
Mmoo gb smmagbs bogmooma bgmddmgabgenem-
3001 gobobm z09emmb (...). o8 9gemgdedmbacemg-
3oL dnBobo — s Domomgdemds bszmomsto bgem-
ddmgobgemnmdoo dgdenmb, Gocz dgodengds b aem-
gmaoemo, bs@amoom smoggbs — dgdwgmd gsboz-
M3mds s dmongozomogds ©sdomaomgdmmnb
30bgomagol omsogobygemadols 3Mob 0300, 396-
dmo, b0sbol dodygbgdemols dogm gowsbsbogemo
00bbolb  godmygbgdsbomeb s jogdomgdoo. (...).
m030b0 ob3mboz0m@mo ;msgz0bnamadol bsggmd-
390y @doMmsmagdmemn mogobygamns 0d bo-
goobdo, o GmgmE  30dmoygbgdl od cmobbob,
Mmdgenbs 3 008905698 mnbgsb bosbols 3md3gbbo-
(3000 boboo dmoombmgl. sdo§md, ngn & gocramaso
3593 memn 36 @0l 3G (3 83&mImdocemo dgsi9-
omb s oMz dgdzgemaemo bogomn dgodobmb (...).
@5Bdsmamgdmeml dgodmgde 3fmbgl bogmdzemo-
360 80D 9%0, Mmoo ;3oL H9dmbBol gobbmem 309-
m985%9 o odob bor33mom sbsemo bogmn dgodo-
bmb 36 bbgs Mmmobomgol gs@omb nbgon Dosbol
30dmbbmm gdo, Mmmdgemoz bogomol  godmygbgdo-
@mBob s@bgdoms 56 Brmoagh (...)"

LobodsGmnmm 3Mod@ 03530 58 3EMdmadsl Rgg-
D 9dM03 33900L ¢3m0sb 08 gbom, HM3 mobab-
a0l 308mgdn, mabobanlb bgmdgiMmmadoom dob-
»gob doboggdymo yxmgdsdmbomagdols bogyd-
39y, ©5L533980 B6gdoympmmdoma LodMm(zg-
bem BodmBoa gbemmdalb gamamaqddo (gewillkiirte
Prozessstandschaft) Lo znomato babgmoo sbmm-
(309gdL mobabgol 353(3930L Immbmgbsls bog-
omdMogo  LdLESB(300L  Dasbals  sboDmyMg-
30Dg.7
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3) 33b3390MgLs s IRMMBgmb dmMab M-
009Momdalb dadsmmgds bLbgs sMsbobgmdgs-
Amgdm bsdsmomgdMmog MMmongMmomdgdmsb

o) Mbgdmol dgbsgnmmg-0gmmdgmoal gm-
®09MmMds, 369y, Mmam(3 39cM3sbnsdn gogM(3g-

mgdnmos,  gobongssonGa dpamdsmgmds
(Vindikationslage) — asb3-ob 987-9 s dgdmamdo
3oMoaMox9d0m 356LadMgEHMmO bgbgdo

(8mbBgbmMnggd0lb bggMmma Bbaszbos, oydzs go-
3omgdom  bogmagdo  ©g@Omadgdymoa, bLg-ob
163-9 o 164-9 Iqbmgdn) msz0sbmo bogbmdmoga
253mygbgdol  bygHmadn 3M0b303ma©  as3m-
fogbogb  yggms Lbgo
Imobmz6sL.78 Bbmmme 98 3gbom Jgodmgds, Gm-

s@sbobgmdg 3 magdm

améz 6gbo, 3M9396(3060@9L ob, B3 dgbs gymotg-
Ignmmdgmb ImEob nMmngmomdolb bagmdgmaw
0@bgdyma 39bmb3gdmal dggebgdoma go©sb-
Y3980mgdgdn bbgs bLadsMmmgdMogo Mgams(30-
900b, dsgomoms, Ybogydgmm asdwnmgdals
bodaMomol o6 agomgdal gomgdg Lbgobo Lad-
dob dgbemgdalb bodsfmeal, dmommm godmyg-
6930L gboo of 0dbsl 0abmMamgdmma. 53, bbgs
BgLgdal aodmygbgdabmgals 3G0b(303mmow dbm-
mme  dsdob  MhRgds  LogM(zg,
39Lo3Mg-dRmmdgmal AMogHmmdol bm-

gLy

3980 3o:mbg Moz90 N00mgdlb — 046905 gb Ladsm-
0 gdcngn bogdzmolb o badsmmmgdngn dg-
©9a0b g56babdM3Mal 0bbom.””

o335 gb go3mMn3bgs o6 ImJdgwgdl, Mmwg-
Loz Jofo3bmdal Amogmmmdol @obGmmgdal
d99m9a 337039090 Bogmb o6 MdMbgdl 0d
35d40M53909mb, Mmdgmao(z dogg @Mmb dobo dg-
boggotgs. Mdmames Il 3. g)-30 500b0dbs, bgem-
d93609mgdal sbMmgdal 93y bngmal ¢bg-
dommgm d93am3do bomggdmmdabalb gsdjomagyg-
39l gbg-ob 812 | 2 3oMogMmogolb baggmdzgmdy

dg9dmos ©3390M03959mb bogonlb mdogd@nen

76 BGH, Urteil vom 26. Februar 1964 - V ZR 105/61 - BGHZ
41, 157, Rn. 9; BGH, Urteil vom 29. September 1995 - V
ZR 130/94 - NJW 1996, 52, Rn. 11.

77 Lo ob. Staudinger/Thole (2023) Vorbemerkungen
zu §§ 987-993, Rn. 104 ff.; Ebbing in: Erman BGB,
Kommentar, 17. Auflage 2023, Vorbemerkung vor § 987,
Rn. 69 ff..

78 BGH, Urteil vom 12. Juli 2017 - VIIl ZR 214/16 - NJW
2017, 2997, Rn. 29; BGH, Urteil vom 21. Dezember 1988

Jofol  @ofmgdymagdol sbsbdmanMgds Imbobm-
3mb. 3BAL Imzmgdnmo 0gbgdbmes Mbogmdzmm
3090Mq60L 53 dmmbmgbals yomymes dbmemme
0808m3, Mm3 35374n0Ms39d9mmn 53539 MmL bog-
ool dgbogmotg oMol s 8do@md dgbs gnmg-
dgmmdgmob MongHomdol, Gmdgmoi 3Mob-
(303mos bbgs dmmbmgbgdl asdmmosbogl, go-
dmyqbgdol LgzgMmdo 63Q360.78 Mmgmez habl,
08039 doamds Mbos dmJdggdwal obgor dgd-
0b39398d0, Bmss bgmdgzmnmgdol dgbyzg@ob
d93009a YEm0gMmmds 39939300 babHogwmagds
5 bgmdg3emmgdnsb 3odmdnbafy @adfMyby-
30b dmmbmgbal djmby 3Mgo@mEn 53539 ML
Bogoal 3qbs gnoergs.”®

dgLo g g-dxmmdgmal nMomngHomdab gl
130658 gbmds dmazoglb gbz-ob 987-9 o 3ofog-
53900L  yggmos LygMmb, by yggms bLodsm-
omgdMog  bLsgzombl, Mmdgmai bgdommzme
IBmmdgmmdsdn dymago bBogmal go8mygbgdsb,
©3b0569d5L o6 Lbgs JoDgbom odMY6gdals dg¢d-
™m9dmmdol  gbgde.8 wg@emgda  Lowogms s
93y bddsGmmoal @mads@nznm snb@gmgbyg-
3o 0oL goabmgal gfhmagem - asbbsgyo-
9000 bogmaog® Lowabinbom byggMmo MRgds.
0o bbob go6dsgmmdada Losgm oym abags,
demm 3ol oy oM 3gbogmomg-8gmmdgmb dm-
0L YO0 gOHNMdob Y30MsGgbmds dgbszmomcab
dogm abg-ob 1004-5 3oGogMogomsb (ab. b3-ob
172 11 3qbmo) a58m3absmg dmmbmgbals Bam-
©aq6sb 3900mbobobogfn s xgM jogs Laboe-
doGnemm 53590 5M3Ymez0 3gmmdgmal 8086 m,
bogondy aobgmmo @obsbamgqdal/dgddboema dg-
930 50dmBbzMobmab ©s3zezdomgdom. 83 3o-
&9gammosdo, dgoal, dogsmomse, 0d dgbmdol
©q3mb@ogolsmgds, GmIgmoai  3gonmboboobo-
9635 3gmmdgemads bbgob dnbab bs3zgmbg v5dg6s.

- VIII ZR 277/87 - NJW 1989, 2133, Rn. 23; BGH, Urteil
vom 28. Juni 1967 - VIl ZR 59/65 - NJW 1968, 197, Rn.
35.

79 bogomomome sbggg BGH, Urteil vom 28. Juni 1967 - VIl
ZR 59/65 - NJW 1968, 197, Rn. 35.

80 BGH, Urteil vom 3. Juni 1954 - IV ZR 218/53 - BGHZ 14,
7,Rn. 5.
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BggMom®ds ©dommagbds bobsdsMmommd gl

Logoombo 3 (3moE LIGYMYdYm gosbysgdo-
mgdsdo  gobabos; 3obo doMomso dobssmbo

ob3m00281

+(1) bgeymazol odmaezb amols dmobmgbobs o
6030009 806 gmmn bsbom x g0l 865D msm gdol
dmorbmzgbsl dmmol ammogmomds 3obmbdn, do-
momns, 3oMsdnm dmbgbmoggdmemn o omoab.
o9d 30, gbg-ob 99312 3omsamognsb gb -0l 989
3oMsamonmsb  gmomdmomdsdn  godmdmnbomg-
mdb, Bmd 3g00mbobonbogmo s xgm Lobodom-
oemm ogsdn smdymean daaemmd gemo 3sbbs o=
Mgdaen o330 0dbobamgdlb, FMowash Boobob
360D onmgds of gz0bMgds. dmgsw bmmdgddy
@36 mbgds godmmozbaemos. gb dgoobgds b oo
0gmb gocmzgomobbobgdmemo gbg-ob 1004 | 3omog-
Mool bogndz9emdg dgbo gmo@mol 0d dmobmzbob
dodsmms s, dmdgemo(s 3gmomboboobogmo s bo-
bodsmoenm sgadn smdymaan dgenmd gemols dogm
3069 obobom xgdolb  dgmgaoe  dgfdbocmn
dogmdomgmdol odmabamasl gbgds. dsmosmons,
abg-ob 1004 | 3om586003000 Dosbols 565D s -
3ob dmorbmgbs goocgoemolbnbgdmemn o smob,
dogmd 93mbmdogamo dgogano dsbomeb dgos g-
Bo@0ns. dmzmenmdoo ngo bosbol sbsdmenmgdsl
Mobmmggds o dgemmdgemb dbgosl Bgomols
330b& 98L (deom. Senat, Urteil vom 18. April 1997
-V ZR 28/96, BGHZ 135, 235, 239; Beschluss
vom 4. Februar 2005 - V ZR 142/04, NJW 2005,
1366, 1368; ...). gom s odobo, dgnebgdnoo 6nbs-
smdgamds nfbgdmas, v 3900ebobonbogmH oo
%96 Lobodomarenm wogsdn smdymey dazemmd gemls,
Jomomsmns, oM dmabggs dobob b 3390009 ol yg-
3o dgbmdol ©sbamgzobomgol smz0mgdgen
bom xgd0l 865Dmomgds ..., dogmsd Lsjzmostin
bgmoo 5dgbgdmemo dgbmdol bsgmmoma bsm oo
@obamyzs donb (3 s930L698ms.

(2) dmbombgmolb dmbsdmgdolb bobnbssmdwg-
ame, bbgs dgwgan of3 0fosob godmdwonbst -
m3b, mmd gb 3-0b 985-7 (s38mE 0l dgbnd3bs: doom.
bg-ob 172 1 Gxbeon) s gbg-ob 1004-9 3omogms-
3980056 (s38mmalb dgbodsbs: deo. bg-ob 172 11

81 BGH, Urteil vom 14. Marz 2025 - V ZR 153/23 - NJW
2025, 1486, Rn. 50 f.
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Jabemo) gsdmdnbomg 3s@memagemama s6bgda-
o dmobmgbgdn gmommaemowm bogmorm gdsbo
@5 Joborob s 39300698 em bogmdy RofEMdF0g
Bo@mbmdol  bEmmmymanmo  mbos 0305090
(doom. Senat, Urteil vom 17. September 1954 - V
ZR 35/54, LM Nr. 14 zu § 1004 BGB; Urteil vom 4.
Februar 2005 - V ZR 142/04, NJW 2005, 1366,
1367; Urteil vom 23. Méarz 2023 - V ZR 67/22,
BGHZ 236, 369 Rn. 33, jeweils mwN). g6 3-ob 987-
g @ dgdogmdo s, 3obbosgmommgdom, gbz-ob 993
1 2 3omogmo00 dgoz03b @odme 30098 900 @5 w30-
@589l momgdamadoon dgarebgdgdl, Gmdgemms
dmddggdors ggoroemboboobogmo oo kg6 Lsobo-
domorenm ogodn sdyman dogemmdgemol bobom-
398mme bbmmgo abg-ob 1004-9 3omog6 5030056
a30dmdnbomg 8obgemo sbsbsm xndol dgoganb
s@dmabgmol dmobmgbol godmmozbgoom  mb oo
0ymb  9dENbgzgmymeoemo. ... 0dsgg odyboo
abg-ob 1004 1 1 3omogmonmsb godmdwmnbo g
s@dmabgmolb dmobmgbobs s gbg-ob 951 1 1 o
bg-ob  812-9 3BoMmogmoggdowob godmdwonbsmy
dmobmgbols dodsmor  ombgdemo  bobsdsmoremm
3mog&ngs (dom. BGH, Urteil vom 17. Februar
1965 - VIl ZR 69/63, WM 1965, 652, 653; Urteil
vom 27. April 1966 - VIl ZR 148/64, WM 1966,
765, 766) 396 06935 a5dmygbgdcmn abz-0b 994-
g @ dgdogmdn 3omoamongdoom gomgsmnlbboby-
demo odmabamols dmombmgbobs s bom xgdol
365D oM gdol dmobmgbol dmmal wmomogmorm-
d0b Jodomon.”

0993(39, 3gLo3NNMY-dGmdgmb dmEal bo-
oMo gdMngn YHM0gMomdal M30MsGgbmds o6
36bgdmdL 03 dgdmbggz9ddn, Bmegbs gb Emo-
9M0mds 3Mb3Mg@Mm Bog@mMdMog goMgdmgdgdl
LogFome o6 dmazegl, gobbsgmomgdom 35dab,
b M3obmbmm dgmmdgmmdada o@mbgdy-
mo bogmo 3obmbogfo sfnlb gsobbzobgdyma b
dobdg Lbgoggen, LadsMomgdmngsm bodwgomn
a0b30Ma 30 606bm(¢)(303@@0.82 530@md, >MoY Q-
m9d33mboemn dgmmdgmals dogM bagmals Ladsm-
nmgdMogsm bs3gnmon gobjomaszal dgdmbggge-
do gbg-0b 816 1 1 3oMogMognl godmygbgdal begg-
o (Gog@mdMogn Bobsdnmmdgdom 3goamMgdamns

82 BGH, Urteil vom 3. Juni 1954 - IV ZR 218/53 - BGHZ 14,
7, Rn. 5.
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b3-ob 982-g9 3bmmsb) dgbognmMmg-dgmmmdgmb
dmEob LodoMomgdMngo YOm0 gMmmdals dotg-
a9moMgdgmo  bo3obmbdwgdmm wgdymgdgdom
o6 asdmomnzbgds (bmgew bgmymenb 3mbood-
(300056 808560d5dg ab. d3gdmo lIl. 5. ©)).83
sbammmannfo, bbgabo bngmgdob gowsdndszgdo-
b 35dmdnbomg dmmbmgbgda(s o6 godmomo(s-
695 3gba3oMgbs s dgmmdgmb dm@al badsm-
nmgdMogo MmngMomdol doMgammomgdgmo
bmMdgdoom. g3ob(z Im3strem bogmb 3gmomboboo-
LogMa© ngnol s 0bg aoss39dsog9dl, MmA ab 3-
ob 950-9 3oMogMognl dobgwgom sbaema bogmal
d9Logmmg brgds, dm3dscmoa bagmals 3gbs 3o
9L abg-ob 951 | 1 3oMogMmognlb Lagndzgmdy
(Bogd@mdmogo babodnmmdgdom dbgsogbos b3-ob
197-9 3gbmon) gymomo sbsdmanmgds ¢bos go-
obsmb obg, ®md Jumoobmgolb gssboamao
Bobynmdal gobo 396 asdmadznoml.8

©) dmabmgbsms 3mb3nMgbins ¢bLsgyd-
3mmm 3530Mgd0056 B3G3mImdomm Immbmg-
693L ImE@abs

33) d5bAymgdab 3mbragdnab 93aMs@gbm-
s

LogFom dgbgmmgdom, dgbmymagdal 3mb-
ogios (abg-ob 812 1 1 3smog®aggo; dem. bg-ab
976-9 3gbmo) s30mgdmo godmmasbogl bgen-
gmgaob 3mbeoagdinsb (Igbemmgdobasb ©sdmyy-
3009gdgm qbogymdgmm asdwnmgdol dmmbmga-
bob, gb3-ob 81211 (1) 3oMogogo; badsGomggmm-
do dgbodsdnbo dgdmbggzgdo — 977-9 s 3m3wg3-
bm 3bgdn). 5308m3 ,Lbgs abom” godagdo-
b abg-0b 812 11 (2) 3oMogMoxgnoab asdm3wo-
bocg dmabmzgbs dbmeme 85306 dgadmagds Bom-
dm0dgzol, Gmegbsg ob dodmgdobogal LoagMome
0M530b, 5b¢) 9 (3 gfMomn 3oMal BogM, o6 ymggoms

83 BGH, Urteil vom 14. Marz 2025 - V ZR 153/23 - NJW
2025, 1486, Rn. 57.

84 BGH, Urteil vom 11. Januar 1971 - VIIl ZR 261/69 - BGHZ
55,176, Rn. 5f.

85 BGH, Urteil vom 2. Juni 2022 - | ZR 140/15 - NJW 2022,
2980, Rn. 95; BGH, Urteil vom 5. November 2020 - | ZR
193/19 - MDR 2021, 474, Rn. 15; BGH, Urteil vom 31.
Januar 2018 - VIII ZR 39/17 - NJW 2018, 1079, Rn. 16.

3o©2(398:9ma/3gbogmgdgmo  (dgbGymydorsb
a0dm3E0bsmg Mbogdgmm asdmnmgdol dmo-
begbol 306o@qbmdalb 3606(3030).85 gl 3no-
&gbmds ¢339 mmaognMo a53mdobsMgmdl
0do@sb, Gmd ,dgbEnmgdab” oMmbgdmds — by
bbgobo Jmbgdol dgabgdmmo s FnbsbIndstory-
™m0 20DMs¥® — sBEMIM0gow odmMnsbogl

353000MgdsL  ,0M5dgLbEYmgdom”, 2LB3o

« 87

a0

bgmymazob  3mboognnl  goMamgddoi 3o,
AmEgLy(s  9MONBmgdsdmbomo  3ofMo  domado
dymag g0b3oMagol sbmm(30gmgdl, abz-ob 816-
3oMoaMoggn (god@mdmogn Bobsdommdgdoor dg-
©3M7gdd00d L3-0b 982-9 s 3m3wg3bm dybmad-

oby

®5b) bdmgswo bgmymenb 3mbongznobmeb —
abg-0b 81211 (2) 3sGogMogmsb dndsmmgdoom lex
specialis-os o dabdy m30Mo@gbo
a59m0yq6930.88  MmamE3  Dgdmo  50603bs,
dbasgbo  BoMo@gbmds  oMbgdmdl  dmdbdsmg-
dgmms d(330L  3obmbom gomgamabbabgdymao
@o60b/godmbdmdolb gmgdal gobbmmsogmgdals

399093 9399393000 dmBgbEnggdabomgabscs (ab.
bgdmo lll. 3. 5)).

33) 9bsgndzmm a53nEMgdaesb Bs@mIm-
dmdomo Imabm3zbgda A33096039 3oL ImMab
30bgdymo AmngMomdabsl

580096037 30Mnbgob dgdoast LodsMormygd-
603 9ON0gMHnMd9ddo 39cM3sbmmoa badsMomgd-
030 3amdaMgmds 3Mo35m3bMngn s Mooy,
0308md o dbmemme domosb as3sM@ngz3gdmmo
Bm@3oon dgodmgds godm393s. Dmasw Lamo-
968 930m Bgbow dgndmgds hsnmgammb:

oy 3Mbgdmdl dgbEmmgdomo YHMNogM-
omds, Led3oM0sb YHmogHonmdsdn Nbogydgmm
3530Mgb0l 393939, Gmammz bgbo, Mbwo
a56bm@(309meal  dgbedadabo  dgbEmemgdomo

86 BGH, Urteil vom 5. November 2020 - | ZR 193/19 - MDR
2021, 474, Rn. 16; BGH, Urteil vom 5. November 2020 -
I ZR 193/19 - NZG 2021, 239, Rn. 18; BGH, Urteil vom
31. Januar 2018 - VIII ZR 39/17 - NJW 2018, 1079, Rn.
17.

87 BGH, Urteil vom 16. Mai 2013 - IX ZR 204/11 - NJW 2013,
2519, Rn. 11.

88 BGH, Urteil vom 14. Marz 2025 - V ZR 153/23 - NJW
2025, 1486, Rn. 56.
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DOm0 gMHnmdgdol ©mbgdg, 969 dgbEmmgdoms
®5g30L gobbgMog, o3 ,Lsdzmbgool”’ gogmom
(9-6. Qboggdzmm
dmobmgbs® — Doppelkondiktion). o¢dse bjgde-
&0 BoamBds od3z9dgmns; 3sbbs 3nomgdam
30056Mgdsdn, 39Mdme, bromdab ©s330bs ©s Mab-

»ME3530 3030006960l

3900L Lodomomonsbn gobsbomgdol bsgombgdal
35m35mobbobgdoom, dgadmgds godsmmmgdymo
aymb g. b. , 3063060 8mmbm360“ (Durchgriff) —
0g9mobbdgds  Fomgdymol  @odMbgds  Mdme-
@R Bog@mdcogor dgdbegmydger  doMgge
30Mbs o dgbemgdal xoggolb Lodmemm d0d-
0qdb dmEab (9. b. ,g9Bm0060 GLogmdzmm gs3-
©0M930L mmbmgbs” — Einheitskondiktion).8

s 0MbgdmdL o9y M FgbEmmgdoma YEmo-
9O0MdS 5 306 oMb 83 YMmogMomdsdn dgd-
LENmgdgmon, aobobodmgMmads sMs mdngd@ o
LodsmmgdMngn  damdsmgmdaol  dobgwgzom,
o390  gmbogMymo  dgbEnemadol  30dmgdols
0gombodMobom (9. 6. mdogd@nco dodmgdals
396b39J@03s).%°

356bo39mMgdoc 3MmdmadnMos 9. b. domo-
0930l dgdmbzgzgdo (Anweisungsfélle; Jscrorme
Lodsmmamdn — b 3-ob 988-g dgbmo; ab3-do 3om-
3306 sbsmmgoy@o bmMds oM sMmbgdmdL). of
0gmobbdgds dgdmbszgze, Gmegbsi LAY, god-
&MIM0350, 30MHEa30M SbmM(309mgdL dgbEmmy-
dob C-ab  3ndomo, dog o3 9L B-ols
356306 ammgdob/domnmgdsl (Anweisung) ggmd-
6gdos. sbgor dgdmbgg39ddn, oo dmals Jdg«y-
bom o6 oMb mbemmgsbn 3oMgdolb o(3300L
350m35mobbobgdoom, dmd3ggdL dgdmgao
3606(303930:%1

») bosdgmoszom bobsdsmoenm LEmmas dook-
693b, ™3 Jomocmgdol bogmdzgemdg dgbmmeng-

89 domnab Lo gombdg: BGH, Beschluss vom 18. Juni 2014 -
Il ZR 537/13 - ZEV 2015, 231, Rn. 4; BGH, Urteil vom 18.
Januar 2012 - | ZR 187/10 - NJW 2012, 2034, Rn. 46;
BGH, Urteil vom 4. Februar 1999 - Il ZR 56/98 - NJW
1999, 1393, Rn. 20; Buck-Heeb in: Erman BGB,
Kommentar, 17. Auflage 2023, § 812 BGB, Rn. 16;
Martinek/Heine in:
Herberger/Martinek/Ru3mann/Weth/Wdrdinger, jurisPK-
BGB, 10. Aufl., § 812 BGB (Stand: 01.02.2023), Rn. 106
ff..
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3ol gobbmm309emgdolb dgdmbggzgddo abogad-
3m godomgdol 56g30m0dbbmmgds 3606 (3039
o dgbodsdobo dgbmaemgdol amongmomdol
oM gemgddn mbos  gobbmm zogemoglb. sdoBmd,
o bomz90 o636 g3m3L dooomgdol 3od399bs oo
dooomgdols dgdbemmmagdgenl dmmol s ggam gab
amongmomdsda (Deckungsverhélinis), g0dwocw-
®gdob 939995 LEMMgo o8 wEHo0gmomdsdn
@bs dmboglb. o9 bomzgdo ombgdmdl domnog-
dob god399bs o doomnmgdolb dodmgdl dmol
@093 gergdon/3scr g8 96
(Valutaverhéltnis), «374¢;935 bEm@go o8 aMmomo-
gmormdadn b (309m@9d0.

@Mmonngmomdsdo

38obmob, ggogmomam  amdocmemgb  bobodom-
oemmb  ofmogmobgm  smbodbogl, Gmd mm by
dgBo 3omolb dmbsbomgmdoo gobbmm 309em9d -
mo M39Ms (309800 dggaow bomdmgdboemo mbo-
Rudgmmm godom gdob bodsmormgdmog dgaaob g-
dodo bgdobdogmn bggdod Mo gowsbyzgo wowd-
3989cm00.  ymzgemngolb  goboogoemolbnbgdgemos
Jmb 398 memo bodob gomgdmgdgdn, Goms sbgon
amongmomdolb im0 bodomormnsbo gob-
bm 309090 (...).

dogomoms, gemo-gmor bogdgdn, Gmdgmdocs
5350985 033@30M39mo@  Jobmbogmom oym
3399990 s gb dodmgdoborgolb Fgy0b gowsg-
dob 3B00or (36md0n gobs, dgdamd, msbbols sb-
30m0ddy Bomorsbzadoy ob dob gobomoydodwmy,
d0dmgdoborgolb dg8ymdobgdol aomgdg 0gfbs go-
94898 9emo. sdob dgbobgd Rgmgmemu@mds mdsm-
mgbds bobodomormmd ssgnbs, Gmd ob b, MHm-
dgedsz bggo odob dombgoogswm gosbomws, g0l
dRemmd 9ol dodomor dmsenm mbogmdzenm 308~
oM 80b dmobmgbs o6 3jmbos s dgbodemm
3993935 bogmomomo 3emogb@obgsb mbws dmgor-
bmgo (BGHZ 61, 289; doom. 38M 9937 BGHZ 87,

90 BGH, Urteil vom 21. Oktober 2004 - Il ZR 38/04 - NJW
2005, 60, Rn. 14; BGH, Urteil vom 10. Marz 1993 - XIl ZR
253/91 - BGHZ 122, 46, Rn. 15; BGH, Urteil vom 2.
November 1988 - IVb ZR 102/87 - BGHZ 105, 365, Rn.
13; Herberger/Martinek/RiRmann/Weth/Wirdinger,
jurisPK-BGB, 10. Aufl., § 812 BGB (Stand: 01.02.2023),
Rn. 106.

91 BGH, Urteil vom 20. Juni 1990 - XIl ZR 98/89 - BGHZ 111,
382, Rn. 12 ff..
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246). Lobodomormmd sbgzg doohbos, mmd 3630,
Mmmdgmo gerngb&ob dogm dmgzosbgdoor gow -
dgdmen ob dgzgmoen dnwdog bogowobom ©ogo-
bl dgizomno 3303 M3zemgemo boboor ob-
@Hamgdl, goobonb dodmgdol dodomor wdmsemm
gboggmdgemm godomgdol dmobmgbs o6 og3b,
0 30d 9385 35949980l 56 (33cm0mgdol dgbobgd
s omes (BGHZ 89, 376; BGH NJW 1984,
2205).

3dob bobnbssmIgame, Mmwgbez Jooomgdol
d0dmgdds msbbols docmgdolbsl ogzmoos, GmI doems-
do dgman docomgds of smbgdmdos 56 ngo 9339
8299998 gm0 0gm, Baegmegmds gdormgbds
bobodsmorenmd domncm gdols dgdbm memgd cnols oda-
semm abogmdgemm gsdwnmgdols Immbmgbs dod-
@gdob dodomor wossbGams (... BGHZ 87, 393;
BGHZ 88, 232 ...). gosdbyzgdo oym ob, mmd
sbgor dgdmbzgz96do gosobonl dodmgdol ogsem-
bobngmosb domnmgdol dgdbmmengdenols gosb-
@ Jomomgdob god(3990b dgb&memgdoo o6 godm-
nymgdmeos (BGHZ 88, 232).

3) o9 0030005639 56 oMbgdml 53 domsdo
dygmean dooomgds o o (3 dmgdgo doBbmdFmog0o
©@5b0dbmmagds  Jomomgdob  god(z9d0b  gbogm-
begosenamo dbsm s ggmol domgdob d4mby bogo-
Mmmgdob dogmdomgmdodo ymabol godm, doooomyg-
Sob god(3990b ,dgb&amgdob™ sanemo of 5730,
Mo@ash domomgdol dgdbmamademolb  gowoobmo
dob g9m dggmobgds. ggogmomamo wdsmemgbo
bobodomorenmb sd 33000693 memo 360780 0L do-
bgwgoo, gbg-ob 812 | 3smsgmonols d60d36g9cnm-
300 dgbEemgds smal bbgobo Jmbgdol dggbgd -
o s Jndobdndsmormemo godm s (BGHZ 58,
184). ov gb 3odMm s 056b0l gosmasbz00 boyg-
3o, Jomomgdol gomoggdoomn bsbosmabs s Jod-
bmdmogo sobodbmemgdol, bmen dizo6y, ao(0g9-
3ob dbgogbo boboosool godm (o8 3060036909
doom. BGHZ 106, 163), bagomms doomomgdols god-
990b  Jdgombsmnsbmds. dobo stombydmdabab
dooomgdol dgdb& aemgdemol dogm dgbedg domab-
ogob  goobonl  gobbmm 309emgds  doomnomgdols
33839800 dgbEHmemngdo of Bonomzgemgds. dgbsods-

92 BGH, Urteil vom 28. November 1990 - Xl ZR 130/89 -
BGHZ 113, 62, Rn. 23 ff..

dobs, docmnmgdol god(zgdo o8 gowsbool gsb-
bmm309mgdoon 3963 oMmgdammagdoon o0 -
omdsdn smbgdaeno  dgbodemm  goemogdmengdols
dgb@mengdol 3B00 godwnmogds o 3963 d9-
bodg 3omnlb dodomor mbsgymdgenm gsd@om gdol
dmorbmgbol dgodgbl. sbgor dgdobgggzsdo o394-
(93> b@s 3obbme (309mm@gl Jomocmgdols dgd-
bemmgdgenbs s gomobmnlb dodmgdl dm@ab ...

306bbgo5398 mmn  dgbgomemgds, Hmdemol Jo-
bgogooss  doomoomgdol  3odsgdol  gbogm-
beogosena@mo dbomoggmal dogdol bogommg-
3ob d4mbg dogmdsmgmdado ymabol godm < 394-
93 I6merm dooomgdols 3od(393bs o dgdbm -
969l dmmob mbos bogdmaogl (...), bgbodob-
030l dommgd gmos. 0go om dggbedsedgds jobmboo
30m35molbbobgdemo Rbogm-bmznomma@mo dbsm-
@oggmol dowgdolb bogommgdol dfmbg 3omoals
©o(335d0. 8ds39 dodyboo, sbgo dgdmbzgzgddo,
dodmgdolb mgocmbobogmo 396 046985 gow@od-
643980. o8 dgdobzgzsdo, gowobool dndmgdol
bomdob ©or330L dgbodmm Logommgds gbogm-
bovgosenamn dbomoggmol dogdol Logommg-
dob dfmbg 300l s330b00b dodommgdoo 306
obygb.”

03 domnmgdal 3gdmbgg3gdnbash ¢bos asn-
dogbmb dgbedg 30Mob BngM dgbMymagds, Mmwg-
boes 03 dgbErmmgdolb bLogmdzmow o6 Mg3b dm-
gomob dbMo@sb Msondg Lobolb nbo(sns@ngs o6 do-
bgdmdMngn dmJdggds. 39bodg oMal JogH o-
3omgdob gomgdg Lbgobo gomolb dgbEmemagdol
3mabogm& dgdmbggzadn (abg-ob 267-9 3omogme-
0; bg-ob 371-9 Fqbemn) LabsdoGmmm 3Gog@0gs
5003960:%2

,09bsdg 3omol dogm gowobool gobbme 309~
mgdob dgdombzg398dn bsggmdzemm  gsdwnomg-
3ob 1394393060306, g0l dgmIsm gmdoo sd-
Jomo  838838mbgdemo  dgbgommagdoon dmdg-
©98L  3M06(3030, GmI  gowodbogenl  dgmdemns
adgommo dmoobmgmb mobbs ,3000m3% 369000~
B&MM0bgsb, o ol gom@gdaemgds, MmImol oo-
bogo@momory goobms  gobbmm 3ngemos,  bogm-
omE 36 smbgdmds (...). gb 3mob 3030 6930bdn-
gm dgdombzgzedo dmddgwgdl 0d Eobsdommdoo,
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mmdgenoy dmzgdmen dgdobgggedo bobgdgo: bo-
gomomm dmgamalb gosdbmgmn od dgb& aemg-
3ol gobbmm 309m9d0b 396 otz domyzsbos o
36 (3 dobo dgggo dgodemgds dsb Lodsmarmgdmo-
300 dggmoibmb (...). bgboBo o8 dguebydsl 0do-
3(98b. 3063 bbgob gomb 0bob, dgmdmas wdxs-
em dodmgdobgsb dmoombmgmb dgb aemgdmemols
@3 b gds, Modwogbosrz gocmo o6 s6bgdmaAb.
mmogbo dgbGoemgds  bogo@msomom  dmgoemols
dogm go(399 9 domomgdsl o6 g3mdbgds, o6 o=
bgdmdlb dgwganlb dgmoersbzol  bodsEmoemgdmngn
bogmdaggemo, 0dobogol, Hmd gosdbogemalb bo(s-
3o LEmm g gb 3omo Bsocmgoemmb dgdbmmengd-

mo@. sdogmd om(3 dobo 394393000 gE0096M-
omdsdn hstogol bsegmdzgemo s6bgdmdl (...)."

IV. 35m©939mgdab psmmgg3ab bods@mnsma
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94 BGH, Urteil vom 4. Juni 2024 - X ZR 62/23 - NJW 2024,
2314, Rn. 31; BGH, Urteil vom 8. Juni 2004 - X ZR 283/02
- NJW 2004, 3420, Rn. 29.
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95 BGH, Urteil vom 12. Dezember 1991 - | ZR 212/89 -
BGHZ 116, 297, Rn. 9 ff..
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96 BGH, Urteil vom 10. Juli 2024 - VIl ZR 184/23 - NJW-RR
2024, 1140, Rn. 31; BGH, Urteil vom 8. November 2017 -
VIII ZR 13/17 - NJW 2017, 3707, Rn. 29; BGH, Urteil vom
29. Juni 2011 - VIII ZR 349/10 - NJW 2011, 2717, Rn. 12.

97 BGH, Urteil vom 8. November 2017 - VIII ZR 13/17 - NJW
2017, 3707, Rn. 29; BGH, Urteil vom 23. Oktober 2013 -
VIII ZR 402/12 - NJW 2014, 684, Rn. 13; BGH, Urteil vom
29. Juni 2011 - VIII ZR 349/10 - NJW 2011, 2717, Rn. 12.
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98 BGH, Urteil vom 23. Mai 2006 - VI ZR 259/04 - NJW 2006,
2399, Rn. 13; BGH, Urteil vom 21. Juni 1988 - VI ZR
150/87 - NJW-RR 1988, 1358, Rn. 10.

99 BGH, Versaumnisurteil vom 23. Juni 2010 - Xl ZR 52/08
-NJW 2010, 2652, Rn. 12; BGH, Urteil vom 23. Mai 2006
- VI ZR 259/04 - NJW 2006, 2399, Rn. 15.

100 BGH, Urteil vom 10. Januar 2008 - | ZR 13/05 - NJW-

RR 2008, 1359, Rn. 13; Schmidt in: Staub, HGB, 5. Aufl.
2014, § 439 Verjahrung, Rn. 13.
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35635689050 396 byzg@L; ngo dbmemm g35h39-
6oL, Mo@md Mbos go030xbmb (3m©bs, dgoga-
096 398935 s Nbgdn gonRGmbomgdmmds. !

Strafgesetzbuch §§15-17.
https://www.gesetze-im-
internet.de/stgb/BJNR001270871.html
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RICP 7(2)/2022, 265-284. a3. 275-276, 277-281; 356b.s-
3N0Mgdmmo ao3mbsjmabo a3. 280.
https://www.ricp.org.br/index.php/revista/article/downloa
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Abstract

The world’s highest global human rights adjudicator, the UN Human Rights Committee (the Committee), has recently
issued eight remarkable decisions protecting freedom of worship. These decisions have created a jurisprudential bulwark
that will protect freedom of worship worldwide, especially for those who adhere to what may be viewed as nonmainstream
religious denominations.

Under what conditions can States restrict the fundamental rights of individuals or groups to manifest their religious
beliefs, whether they are officially recognized or not?

The eight decisions clarify and protect specific aspects of freedom of worship, namely: expressing faith in public; teach-
ing others one’s convictions; freely gathering in private homes for religious purposes; using religious literature to express
or share personal convictions, even though the publications may not be formally approved by the government; and ex-
pressing one’s faith without restrictions on personal freedom, even if one is a foreigner.

The first part of this article discusses the foundation of freedom of worship in Azerbaijan. The second part isolates and
discusses the ratio decidendi of the Committee in determining that the State of Azerbaijan violated the rights of Jehovah’s
Witnesses in the eight cases communicated to it. The third part explores key aspects of these decisions and focuses on
principles that could be applied in similar cases before the Committee. Overall, the Committee clearly reaffirmed that free-
dom of worship deserves ample protection, beyond the domestic dictates of States and mainstream religions, when believ-
ers carry out their worship peacefully and respectfully, as was the case with Jehovah’s Witnesses.

Keywords: Freedom of religion; Freedom of association; Freedom of expression; Freedom of conscience; Fair trial; Je-
hovah’s Witnesses.
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Introduction: a background of freedom of
religion in Azerbaijan

Freedom of religion is one of the oldest interna-
tionally recognized human rights. All international le-
gal treaties that protect human rights include it as one
of the foundational freedoms that must be protected.
The Republic of Azerbaijan has aligned itself with all
the major multilateral treaties in the area of human
rights. On 18 October 1991, Azerbaijan regained its in-
dependence from the Soviet Union and adopted a
transitional Constitution that would ultimately affirm
that religion is separate from the State.’

Furthermore, the Azerbaijani Constitution pro-
vided for the protection of fundamental human rights
and freedoms, including freedom of conscience and
religion.? Only the Constitution could make exceptions
to limit or restrict the scope of application of rights and
freedoms of a person and citizen.?

The Constitution further stated, inter alia, that
these rights are to be applied in accordance with inter-
national agreements, to which the Republic of Azer-
baijan is a party.* At the time of independence, the
newly formed State was keen to follow generally rec-

1 Constitution of the Republic of Azerbaijan Article 18(1). “In the
Republic of Azerbaijan religion is separated from the State. All
religions are equal before the law.” The Constitution was
adopted by a referendum on 12 November 1995 and entered
into force on 27 November 1995.

2 The basic rights derived from fundamental human freedoms
and decent living conditions are enshrined in chapter Il of the
Constitution of the Republic of Azerbaijan. Article 48(1) states
“Everyone has the right to freedom of conscience.” Article
48(2) states: “Everyone has the right to freely determine his
own approach to religion.”

3 Cited above at ftn. #1. Article 149(3) affirms: “Laws shall not
contradict the Constitution.” Article 71(2) states: “No one may
restrict exercise of rights and freedoms of a man and citizen.
Everyone’s rights and freedoms shall be restricted on the
grounds provided for in the present Constitution and laws, as
well as by the rights and freedoms of others. Restriction of
rights and liberties shall be proportional to the result expected
by the state.”

Cited above at ftn. #1. Article 12(2).

5 The Republic of Azerbaijan acceded to the International
Covenant on Civil and Political Rights on 13 August 1992.

6 The Law of the Azerbaijan Republic On Freedom of Religious
Beliefs, No. 281, 20 August 1992.

96

ognized principles of international law. This was evi-
dent by the fact that the Republic of Azerbaijan signed
several international treaties in the field of human
rights protection. One of these treaties was the Inter-
national Covenant on Civil and Political Rights (Cove-
nant), which it ratified on 13 August 1992, adding the
Optional Protocol in 2001.°

To harmonize freedom of worship as expressed in
the Constitution and international agreements that
Azerbaijan ratified, the “Law on Freedom of Religious
Beliefs” (hereafter referred to as “Religion Law”) was
enacted.® In particular, this law determined the status,
rights, and obligations of religious associations and
regulated relations arising in connection with the ac-
tivities of such religious associations.” The Religion
Law also provided that everyone had the right to pro-
fess, individually or jointly with others, any religion
and to express and disseminate their beliefs in connec-
tion with that religion. This right was only to be re-
stricted in cases prescribed by law and necessary in a
democratic society.® The Religion Law further pro-
vided that no preference or limitation can be estab-
lished for one religion over any other.’

However, this law underwent several amendments
that impacted the freedom of religion and association,

7 To register, a religious organisation must submit to the State
Committee on Religious Associations of the Republic of

Azerbaijan (SCWRA) with a notarised application signed by at least
50 of its members, a charter and founding documents, the
names of the organisation’s founders, and the organisation’s
legal address and bank information. The law requires the
application to include information on the citizenship, place of
residence, date of birth, and religious education, as well as
copies of identity documents, of each of the 50 members. The
application must include information on the history of the
community; the forms and methods of its activities and
traditions; its doctrine’s approach towards family, marriage,
and education; and the restrictions the community self-
imposes on the rights and responsibilities of its members. By
law, the government must rule on a registration application
within 30 days, but there are no specified consequences if the
government fails to act by the deadline. Authorities may deny
registration of a religious organisation if its actions, goals, or
religious doctrine contradict the Constitution or other laws.
Authorities may also deny registration if an organisation’s
charter or other establishment documents contradict the law
or if the information provided is false. Religious groups may
appeal to the courts if denied registration.

8 Cited above at ftn. #6. Article 1.

9 Cited above at ftn. #6. Article 5.
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especially of religious minorities.'® The government of
Azerbaijan asserted that the right to freedom of reli-
gion and expression can only be exercised at the phys-
ical location where a religious association is legally reg-
istered.!! The State argued that according to Article 12
of the Religion Law, religious institutions can only op-
erate after State registration, and they can only func-
tion in the places of worship that are indicated as their
registered legal address.!?

As a matter of example, Jehovah’s Witnesses, a re-
ligious minority in Azerbaijan, received eight adverse
decisions by the domestic courts, significantly restrict-
ing their rights. The consequence for Jehovah’s Wit-
nesses was that any religious activity outside of this
address, including simply expressing personal religious
beliefs, was viewed as illegal. For this reason, they
were subjected to the imposition of significant fines.:

In essence, despite unequivocal constitutional,
statutory and international legal provisions applicable
in Azerbaijan, Jehovah’s Witnesses’ freedoms to ex-
press their faith in public, to teach others their convic-
tions, and to freely gather in private homes for reli-
gious purposes were severely curtailed.

Aggrieved by the actions of the government and
the domestic courts, eight applications were filed be-
fore the Committee. The reasoning and application of

10 U.S. Department of State, Office of International Religious
Freedom, 2022 Report on International Religious Freedom:
Azerbaijan, Section 1. Religious Demography: “According to
2011 SCWRA data (the most recent available), 96 percent of
the population is Muslim, of which approximately 65 percent
are Shia and 35 percent Sunni. Groups that together constitute
the remaining 4 percent of the population include the Russian
Orthodox Church; Georgian Orthodox Church; Armenian
Apostolic Church; the Seventh-day Adventists; Molokan

Church; Roman Catholic Church; other Christians, including

evangelical churches, Baptists, and Jehovah’s Witnesses; Jews;

and Baha’is. Ethnic Azerbaijanis are mainly Muslims, and non-

Muslims are mainly Russians, Georgians, Armenians, and other

national minorities. Other groups include the International

(ISKCON)

professing no religion.” https://www.state.gov/reports/2022-

report-on-international-religious-freedom/azerbaijan/

Society of Krishna Consciousness and those

(accessed on 24 September 2024.

11 In Azerbaijan Jehovah's Witnesses received legal registration
as a religious organisation on 7 February 2002 in the city of
Baku only.

12 Cited above at ftn. #10. The regional branch of “Jehovah’s
Witnesses stated they were unable to obtain legal registration,
although they stated they were able to worship openly in other

international law to the facts of these eight cases by
the Committee, in determining whether a State can ar-
bitrarily restrict an individual’s religious fundamental
rights, will be considered in this article.

The eight cases before the Committee

Following are summaries of the eight cases that are
the subject of this article in the order in which the
Committee’s Views were adopted:

e Rahima Huseynova v. Azerbaijan.** The author
had a friendly conversation about her religious
beliefs with two men on a street and referred
them to a publicly accessible website of Jehovah’s
Witnesses. Police officers arrested the author and
took her to the police station, where officers
subjected her to verbal abuse and intimidation
aimed at making her abandon her personal
convictions and adopt the Islamic faith. She was
eventually charged, convicted and fined'® for
carrying out religious activities outside of a
registered address.

areas despite being unregistered. Local sources reported that
on November 10, authorities agreed to pay the ECHR’s ordered
compensation of 5,500 EUR ($5,900) to three Jehovah’s
Witnesses for rejecting the community’s re-registration
application in 2010 and violating the members’ freedom of
association.” https://www.state.gov/reports/2022-report-on-
international-religious-freedom/azerbaijan/ (accessed on 24
September 2024).

13 The amount of the fines imposed varied from 1,500 to 2,000
manats. These sums represent an exorbitant amount in
Azerbaijan, considering that according to the State Statistical
Committee of the Republic of Azerbaijan, Nominal and Real
Incomes of Population Table, the average monthly wage in
2015 for the whole AZN 466.9
https://www.stat.gov.az/source/labour/index.php?lang=en

country  was

(accessed on 24 September 2024). By comparison, the Criminal
Code of the Republic of Azerbaijan, Article 178, allows a fine for
the more serious charges of swindling of between AZN 100 and
700; Article 186, destruction of property, between AZN 100
and 500; and Article 169, illegal assembly, up to AZN 300.

14 CCPR Communication No. 2845/2016, Rahima Huseynova v.
Republic of Azerbaijan, Views adopted on 14 October 2020.

15 This amount corresponds to approximately 1,436 euros at the
time of the conviction.
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Mammadov v. Azerbaijan.'® Police officers made
their way into the home of one of the authors
without authorization, and interrupted a peaceful
religious service. They searched each person
present and seized personal belongings. The
police arrested all participants, detained them for
several hours without food or drink, and
abusively ridiculed their Christian beliefs. The
authors were later charged and tried in the
district court, which convicted and fined them for
holding an unlawful religious meeting.'’
Gurbanova v. Azerbaijan.*® The authors had a
conversation about religion with an individual
they met on the street, who then invited them
into her home. In this case the authors were
arrested, verbally abused and intimidated, and
eventually they were charged, convicted and
fined for carrying out religious activities outside
of a registered address.

Aliyev v. Azerbaijan.'® Police officers forced their
way into the home of one of the authors without
authorization and interrupted a peaceful religious
gathering. The officers physically attacked the
homeowner’s wife and forced her to surrender
her house key. They searched the home for some
hours and seized personal property before taking

20 where the

the authors to the police station,
officers verbally harassed and humiliated them
and derided their religious beliefs. The authors
were eventually charged, convicted and fined for

organizing and conducting religious meetings,

16

17

18

19

20
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CCPR Communication No. 2928/2017, Saladdin Mammadov
and others v. Republic of Azerbaijan, Views adopted on 15
October 2020.

Code of Administrative Offences, Article 299.0.2. At the
relevant time “violation of the rules established by legislation
regarding the organizing of and conducting of religious
meetings, street processions, and other religious ceremonies
.. entails a penalty in amount of 1,500-2,000 manats for
natural persons and 7,000—8,000 manats for officials.”

CCPR Communication No. 2952/2017, Matanat Baliyar Gizi
Gurbanova and Saadat Baliyar Gizi Muradhasilova v.
Azerbaijan, Views adopted on 16 March 2021.

CCPR Communication No. 2805/2016, Aziz Aliyev and others v.
Azerbaijan. Views adopted on 25 March 2021.

On the way, Havva Aliyeva lost consciousness and was taken
to the hospital. As soon as she regained consciousness, the

21
22

23
24

25

26

street processions, and other religious
ceremonies.?

Suleymanova v. Azerbaijan.?? The authors met an
acquaintance who invited them to her home,
where they had a conversation about religion.
The police arrested the authors and took them to
Court without informing them of the charges. In
what was clearly a show trial on the same day, the
Court convicted and fined them.?3

Niftaliyev v. Azerbaijan.** Police officers made
their way into the home of one of the authors
without authorization and interrupted a peaceful
religious gathering. They searched each person
present and seized personal belongings. The
police arrested all participants and detained them
for several hours without food or drink, abusively
ridiculed the participants’ Christian beliefs and
told them to return to Islam. The authors were
later charged and tried in the district court, which
convicted and fined them for holding an unlawful
religious meeting. The trial lasted no more than
10 minutes.®

Mursvalov v. Azerbaijan.*® Police officers made
their way into the home of one of the authors
without authorization and interrupted a peaceful
religious gathering. They searched the home and
all the authors, and confiscated various items.
The officers also made humiliating comments
about the faith of Jehovah’s Witnesses, saying
things like “Islam is the last religion and the only
one.” The authors were taken to the police
station and held for several hours, at times

police officers harassed her and forced her to go with them to
the police station.

Equivalent to about €1,413 at the time.

CCPR Communication No. 3061/2017, Suleymanova and
Israfilova v. Azerbaijan, Views adopted on 18 October 2021.
Approximately equivalent to €1,094 at the time.

CCPR Communication No. 3094/2018, Niftaliyev and others v.
Azerbaijan, Views adopted on 15 March 2022.

Before each trial, the judge’s secretary informed the authors
that it would be a closed court hearing and asked the authors’
friends and legal advisers to leave the courtroom. Every
author, irrespective of his or her circumstances, was fined the
maximum amount provided by law of 2,000 manats,
equivalent to approximately 1,000 euros at the time.

CCPR Communication No. 3153/2018, Mursalov and others v.
Azerbaijan, Views adopted on 1 November 2022.
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outside in the cold. Eventually the authors were
charged and convicted for holding a meeting
outside the legal address used for the registration
of Jehovah’s Witnesses in Baku. Mr. Kvaratskhelia
was charged separately with violating the Code of
Administrative Offences, which prohibits the
spreading of religious propaganda by foreigners
and persons without citizenship. The Court found
him guilty and ordered him to be expelled from
the country. He was held in custody in Baku
overnight and deported to Georgia the next day.

e Irada Huseynova v. Azerbaijan.?” Police officers
made their way into the home of one of the
authors without authorization and interrupted a
peaceful religious gathering. They searched the
home and all the authors, and confiscated various
items. The authors were arrested and held at the
police station for more than seven hours without
food and drink. The police officers mocked their
faith and told them to read the Qur’an. The
authors were subsequently convicted and fined
for attending an unauthorized religious meeting.
Two of the authors were jailed for several days
because of their inability to pay the full amount
of the fine.

27 CCPR Communication No. 2832/2016, Irada Huseynova and
others. v. Azerbaijan, Views adopted on 14 July 2023.

28 The peaceful manifestation of personal beliefs is an exercise of
the fundamental freedom of religion, which incorporates the
freedom to “teach a religion or belief.” United Nations General
Assembly in the Declaration on the Elimination of All Forms of
Intolerance and of Discrimination Based on Religion or Belief,
A/RES/36/55, 25 November 1981, Article 6(e). ECHR
Kokkinakis v. Greece, 25 May 1993, § 31, Series A no. 260-A. In
this pivotal decision the Court affirmed: “freedom of ... religion
is one of the foundations of a "democratic society" .... It is, in
its religious dimension, one of the most vital elements that go
to make up the identity of believers and their conception of
life, but it is also a precious asset for atheists, agnostics,
sceptics and the unconcerned. ... it includes in principle the
right to try to convince one’s neighbor, for example through
"teaching", failing which, moreover, "freedom to change
[one’s] religion or belief," enshrined in Article 9 (art. 9), would
be likely to remain a dead letter.”

29 The right to freedom of religion incorporates the freedom to
“worship or assemble” and “includes, inter alia, the freedom
to communicate within one’s own religious or belief group,
[and] share one’s conviction with others.” Declaration on the
Elimination of All Forms of Intolerance and of Discrimination
Based on Religion or Belief, Article 6, and General Assembly,

The Committee considered several arguments ad-
vanced by the Authors on alleged violations of Cove-
nant Articles. After examining the facts in each of the
eight cases before it, the Committee concluded that
Azerbaijan had violated the Covenant.

Below are the main points of the Authors’ com-
plaints and an analysis of the key principles that in-
formed the decisions of the Committee.

Article 18—Freedom of thought, conscience and
religion

The Committee established in all the eight cases
that the Article 18 rights of the various authors had
been infringed. The Committee affirmed the general
principle that in addition to religious groups, individu-
als have the right to exercise and manifest their per-
sonal beliefs?® either individually or in association with
others.? 39 This is subject only to limitations “estab-
lished by law which must not be applied in a manner
that would vitiate the rights guaranteed in Article
18.731

The argument advanced by the State of Azerbaijan
that a failure by the authors to have a registered ad-
dress as a religious association in the area where they

Interim report of the Special Rapporteur on freedom of religion
or belief: Elimination of all forms of religious intolerance,
Heiner Bielefeldt, A/67/303, 13 August 2012, para. 27. The
ECHR decision Kuznetsov and Others v. Russia, 11 January
2007, § 57, no. 184/02 recognized that worship in community
is part of religious freedom. “It is undeniable that the collective
study and discussion of religious texts by the members of the
religious group of Jehovah’s Witnesses was a recognised form
of manifestation of their religion in worship and teaching.”

30 In CCPR Communication No. 1207/2003, Malakhovsky et al. v.
Belarus, Views adopted on 23 August 2005, para. 7.2, the
Committee recognized that “the right to freedom to manifest
one’s beliefs in worship, observance, practice and teaching
encompasses a broad range of acts.” Human Rights
Committee, General Comment No. 22, (Article 18)
CCPR/C/21/Rev.1/Add/4, 27 September 1993, para. 1: “The
right to freedom of thought, conscience and religion (which
includes the freedom to hold beliefs) in article 18(1) is far-
reaching and profound; it encompasses freedom of thoughts
on all matters, personal conviction and the commitment to
religion or belief, whether manifested individually or in
community with others.”

31 CCPR/C/21/Rev.1/Add.4, General Comment No. 22, para. 8 on
Article 18(3) of the Covenant.
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live amounted to contravention of domestic law, and
was therefore sanctionable, was completely rejected
by the Committee. The Committee observed that even
if this was the law relied on to limit the manifestation
of the authors’ rights, there was no demonstration by
the State Party on how such limitation was both pro-
portionate and the least restrictive measure necessary
to serve a legitimate purpose in curtailing the article
18(3) rights.

According to General Comment No. 22, exceptions
under article 18(3) are to be strictly interpreted and
not applied in abstract.3? The Committee therefore ob-
served that the State Party ought to have identified
which specific persons and which of their fundamental
right were impacted by the actions of the authors. Fur-
thermore, a nuanced but sound argument was made
by the authors in equating this requirement to only ex-
press one’s religious beliefs within the confines of the
registered address, to a restriction criminalizing ex-
pressions transmitted through the internet, radio, tel-
evision, or calls to prayer. Therefore, since freedom of
religion is a fundamental right that every individual is
free to exercise, the Committee observed that rights

32 Cited above at ftn. #32.

33 The requirement that a religious association act only at its
registered legal address is apparently aimed at facilitating a
religious association’s receipt of State preferences and
subsidies and its reporting on the use of such preferences.
Comments of the Government of the Republic of Azerbaijan on
the Draft Joint Opinion by the Venice Commission and the
OSCE/ODIHR on the Law on Freedom of Religious Belief of the
Republic of Azerbaijan, Opinion 681/2012, Strasbourg,
CDL(2012)073, 16 October 2012, p. 8.

34 CCPR Communication No. 2131/2012, Leven v. Kazakhstan,
Views adopted on 21 October 2014, para. 9.4. The Committee
has unequivocally reiterated that the duty imposed by
international law on the state under Article 18, para. 1 of the
Covenant, is to protect “the right of all members of a religious
congregation, not only missionaries, and not only citizens, to
manifest their religion in community with others, in worship,
observance, practice and teaching.”

35 Cited above at ftn. #31. Malakhovsky, para. 7.6. The
Committee has concluded that a State requirement for prior
registration “amounts to a limitation of the authors’ right to
manifest their religion under Article 18, paragraph 1 that is
disproportionate and so does not meet the requirements of
Article 18, paragraph 3.”
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may also be exercised outside the place where the re-
ligious community is registered without adverse con-
sequences.®

This is a very important statement of principle for
the protection of individual freedomes, firmly prevent-
ing bureaucratic requirements for the registration of a
religious denomination from adversely affecting the
exercise of individual religious freedom.3*

In other words, administrative formalism must not
lead to prejudice that limits such an important funda-
mental right.3®> While it is true that each State has the
right to establish rules for the recognition of the activ-
ities of a religious denomination within its borders,
such rules cannot be used as an excuse to restrict the
exercise of the fundamental rights of individuals.3® A
State may not exercise absolute power, because fun-
damental freedoms — including freedom of religion —
are inviolable rights.%’

In order to determine whether Azerbaijan’s legisla-
tion (and its application by domestic courts) had un-
duly restricted the fundamental rights of the appli-
cants, the Committee used a scheme or paradigm de-
rived directly from the text of Article 18 and the Com-
mittee’s interpretative guidelines under General Com-
ment No. 22.38

36 General Claims Commission, Neer and Neer (U.S.A.) v. United
Mexican States, in the Reports of International Arbitral
Awards, United Nations Publications, Vol. IV, 15 October 1926,
p. 60 at 64, para. 5. “Hence a strict conformity by authorities
of a government with its domestic law is not necessarily
conclusive evidence of the observance of legal duties imposed
by international law...”

37 ECHR Jehovah’s Witnesses of Moscow and others v. Russia, 10
June 2010, § 99, no. 302/02. “[T]he autonomous existence of
religious communities is indispensable for pluralism in a
democratic society and is thus an issue at the very heart of the
protection which Article 9 affords. The State’s duty of
neutrality and impartiality, as defined in the Court’s case-law,
is incompatible with any power on the State’s part to assess
the legitimacy of religious beliefs.”

38 Cited above at ftn. #35. Leven, para. 9.3. The Committee set a
high threshold for a State to justify its interference. “... The
Committee recalls its general comment No. 22, which states
that paragraph 3 of article 18 is to be interpreted strictly, and
that limitations may be applied only for those purposes for
which they were prescribed and must be directly related to
and proportionate to the specific need on which they are
predicated. The Committee further recalls that, in interpreting
the scope of permissible limitation clauses, States parties
should proceed from the need to protect the rights guaranteed
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Applying this rule to the eight cases, the Committee
was of the opinion that Azerbaijan had failed to
demonstrate valid grounds on which the exercise of
freedom of religion was restricted, particularly con-
cerning the following assertions:

(1) The authors are allowed to engage in religious
worship only on condition that they are officially
registered as a religious association;

(2) The peaceful manifestation of the authors’
religious beliefs at home or with others
threatened public safety, order, health, or
morals, or the fundamental rights and freedoms
of others;

(3) The religious worship conducted by the authors
in their private homes or in talking to others
about their faith affected specific fundamental
rights or freedoms of others.

Referring to the general principle of proportional-
ity, the Committee observed that the restriction im-
posed by the State Party was not proportionate to any
threat to public safety and order. The Committee did
make observations on specific issues that came up
during the hearing of the eight cases that put into con-
text why, in their view, the State Party violated Article
18 of the Covenant.

On whether domestic law and policy should be the
primary basis of interpreting and implementing Article

18 rights, in the Niftaliyev,*® Husyenova (Irada),*

Mammadov,**  Suleymanova,**  and
(Rahima)® cases, the State Party argued that in dem-

ocratic societies where several religions coexist within

Husyenova

under the Covenant, including the right to equality and non-
discrimination ...”

39 CCPR Communication No. 3094/2018, Niftaliyev and others v.
Azerbaijan, Views adopted on 15 March 2022.

40 CCPR Communication No. 2832/2016, Irada Huseynova and
others. v. Azerbaijan, Views adopted on 14 July 2023.

41 CCPR Communication No. 2928/2017, Saladdin Mammadov
and others v. Republic of Azerbaijan, Views adopted on 15
October 2020.

42 CCPR Communication No. 3061/2017, Suleymanova and
Israfilova v. Azerbaijan, Views adopted on 18 October 2021.

43 CCPR Communication No. 2845/2016, Rahima Huseynova v.
Republic of Azerbaijan, Views adopted on 14 October 2020.

44 CCPR Communication No. 2805/2016, Aziz Aliyev and others v.
Azerbaijan, Views adopted on 25 March 2021.

the same population, deference should be given to do-
mestic policymakers. In their view, these are best
placed to evaluate local needs and conditions in deter-
mining the extent of a limitation of the rights under
article 18. Their rationale essentially was that national
legislation speaks to the peculiar circumstances of
their constituents and the limitations imposed are
necessary in a democratic society.

The Committee, though agreeing that limitations to
article 18 are available, differed with the State Party’s
view of its role and responsibility in interpreting how
such limitations are formulated. The Committee un-
derscored the need for any limitations imposed, either
by national legislation or policy, to be strictly inter-
preted as prescribed in the Covenant and applied pro-
portionately to a specific risk of harm identified.

In these cases, the Committee observed and con-
cluded that the State Party had not provided sufficient
basis for the limitations imposed by the domestic leg-
islation or policy.

On the issue of religious publications and the limits

of their use, in both the Aliyev** and Gurbanova/Mu-
radhasilova® cases, the authorities had confiscated
publications used by the applicants during their reli-
gious activities. The domestic courts had ruled that the
use of these publications was in violation of domestic
legislation, as they had been imported without the
permission of the relevant State commission.*® For this
reason, the plaintiffs had been fined.*” In order to jus-
tify the in the
Gurbanova/Muradhasilova case, the State made an

legitimacy of this restriction,

45 CCPR Communication No. 2952/2017, Matanat Baliyar Gizi
Gurbanova and Saadat Baliyar Gizi Muradhasilova v.
Azerbaijan, Views adopted on 16 March 2021.

46 The State Committee for Work with Religious Associations in
the Republic of Azerbaijan (SCWRA).

47 Human Rights Council, Report of the Special Rapporteur on
freedom of religion or belief, Addendum, Mission to
Azerbaijan, Asma Jahangir, A/HRC/4/21/Add.2, 18 October
2006, paras. 57, 90 and 98. The report criticized the SCWRA's
censorship of religious literature. The Special Rapporteur
observed that the State censorship of religious books has
nothing to do with the protection of the public but rather
“constituted undue limitations to the right to manifest one’s
religion or belief.” The Special Rapporteur called for such
decisions of the SCWRA to be “brought to the courts for a
judicial review in accordance with applicable human rights and
fair—trial standards”. The Special Rapporteur observed that the
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assessment of the content of the publications of Jeho-
vah's Witnesses, considering certain phrases and
statements contained therein to be disparaging to-
wards other religious denominations.*®

In the light of previous interpretations of Article 18
of the Covenant, the Committee found in both cases
that the restriction placed on the Authors was unjusti-
fied. The State was unable to demonstrate the harmful
nature of these religious publications and how they
could in any way constitute a threat to public safety,
public order, health, morals or other fundamental
rights, as required by Article 18 (3), of the Covenant.
No evidence was provided that the literature seized,
including a Bible, contained denigrating phrases that
could in any way justify seizure with the aim of main-
taining social peace.*

In the absence of such evidence, the Committee
found that the punishment imposed on the applicants

Azerbaijan authorities “are reluctant to use the word
‘censorship.””

48 Cited above at ftn #38. In the ECHR decision Jehovah’s
Witnesses of Moscow and Others v. Russia, the State raised
similar objections to the beliefs of Jehovah’s Witnesses. The
ECHR firmly rejected the State’s allegations and further found
that the State’s assessment of religious beliefs unjustifiably
violates freedom of association and religion: “119. The Court
further reiterates that the State’s duty of neutrality and
impartiality prohibits it from assessing the legitimacy of
religious beliefs or the ways in which those beliefs are
expressed or manifested.” See Leyla Sahin v. Turkey, 10
November 2005, para. 107, and Hasan and Chaush v. Bulgaria,
application no. 30985/96, para. 78. Accordingly, the State has
a narrow margin of appreciation and must advance serious and
compelling reasons for an interference with the choices that
people may make in pursuance of the religious standard of
behavior within the sphere of their personal autonomy. ...

141. ... the State does not have the right under the Convention to
decide what beliefs may or may not be taught because the
right to freedom of religion as guaranteed under the
Convention excludes any discretion on the part of the State to
determine whether religious beliefs or the means used to
express such beliefs are legitimate ...”.

The same principles were confirmed in 2022 by the ECHR in the
case Taganrog LRO and Others v. Russia and 19 others, 9 July
2022, § 165, 172, no. 32401/10. Also, on the same line are a
series of decisions of the ECHR, according to which the State
cannot decide spiritual matter or religious doctrines. See
ECHR, izzettin Dogan and Others v. Turchia [GC), 26 April 2016,
§ 110, 121, no. 62649/10. And “it is therefore not the task of
the national authorities to act as the arbiter between religious
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for merely keeping and using these publications for re-
ligious purposes violated their freedom of religion.

These findings by the Committee are very im-
portant, because they specifically address the ques-
tion of whether a State can arbitrarily impose re-
strictions on the use and importation of religious liter-
ature. These controls and restrictions, in the absence
of concrete evidence of a serious threat to public or-
der or safety violated the strict interpretation of Arti-
cle 18 (3) of the Covenant.

On the absence of coercion, pressure or undue in-

fluence, in the Gurbanova® case, the Committee ob-
served that there was absence of any evidence that
the person who had invited the Authors into his home
to listen to their religious teachings had in any way
been forced to do so. This element was emphasized by
the Committee, since the State, in order to confirm the
illegitimacy of the Authors' activities, had to demon-

communities.” ECHR, Sindicatul "Pdstorul cel Bun" c. Romania
[GC], 9 July 2013, § 136-137 and 165, no. 2330/09.

49 United Nations General Assembly, Interim Report of the
Special Rapporteur on freedom of religion or belief: Elimination
of all forms of religious intolerance, Asma Jahangir, A/65/207,
29 July 2010, para. 43:

n this regard, the Special Rapporteur would like to distinguish
between the expression of opinions, even when they are
deemed offensive by some believers, and advocacy of religious
hatred that constitutes incitement to discrimination, hostility
orviolence. To protect the integrity of individuals, advocacy of
religious hatred must be prohibited by law if it reaches the
threshold of Article 20, paragraph 2, of the International
Covenant on Civil and Political Rights. However, each case has
to be examined on its own merits so that freedom of
expression and freedom of religion or belief are not
undermined. In this regard, the judiciary plays a vital role in
striking a delicate balance on a case-by-case basis. As indicated
in one of the Special Rapporteur’s recent country reports,
there is a risk that domestic laws prohibiting hate speech may
be interpreted loosely and applied selectively by the
authorities, which underlines the importance of having
unambiguous language and of devising effective safeguards
against abuses of the law. She would like to reiterate that
legislation on religious issues should not be vague but rather
must be all-inclusive, carefully crafted and implemented in a
non-biased manner.”

50 CCPR Communication No. 2952/2017, Matanat Baliyar Gizi

Gurbanova and Saadat Baliyar Gizi Muradhasilova v.

Azerbaijan, Views adopted on 16 March 2021, para. 7.5.
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strate that these activities were carried out in a coer-
cive manner.®! Accordingly, the Committee reaffirmed
the protection given to the Authors’ right to proselyt-
ize as a fundamental right to religious freedom.>?

On expulsion orders against foreign citizens who

manifest their faith, in the Mursalov®® case, a foreign

national was accused of unlawfully engaging in reli-
gious propaganda and was therefore expelled from
the country. The Committee, in reviewing the facts
contained in the complaint as presented by the Au-
thors, opined that “Article 18 (1) of the Covenant pro-
tects the right of all members of a religious congrega-
tion, and not only citizens, to manifest their religion in
community with others, in worship, observance, prac-
tice and teaching.”>*

In the Committee’s view, the penalty imposed was
disproportionate, unjustified and unlawful, as it re-
stricted the right of foreigners to manifest religious
freedom, without satisfying the limiting elements pro-
vided for in Article 18 (3) that would justify such an ac-
tion.>® The principle clearly articulated in the Mursalov

51 The Committee's decision is in perfect continuity with the
landmark ECHR Kokkinakis decision cited above at ftn. #29. In
that case, Mr Kokkinakis, one of Jehovah’s Witnesses, was
punished in a that is
Gurbanova/Muradhasilova case. The ECHR concluded at
paragraphs 45 to 50 that the State party had violated Article 9
of the European Convention because the applicant was

case similar to the

“bearing Christian witness,” which the Court referred to as
“true evangelism, . . . an essential mission and a responsibility
of every Christian and every Church.” More recently the ECHR,
in Taganrog, cited above at ftn. #49, para. 168, “reiterates that
the right “to try to convince one’s neighbour” is an essential
element of religious freedom.”

52 “Bearing Christian witness... [is] an essential mission and a
responsibility of every Christian and every Church” and the
right “to try to convince one's neighbour” is an essential
element of religious freedom.” Cited above at ftn. #49, ECHR
Taganrog, § 168; cited above at ftn. #38, ECHR Jehovah’s
Witnesses of Moscow, § 122, 239; ECHR Ivanova v. Bulgaria, 12
April 2007, § 77-78, no. 52435/99. ECHR Vartic v. Romania (n.
2), 17 December 2013, § 33, no. 14150/08. "Freedom of
religion includes in principle the right to try to convert one’s
neighbour."

53 CCPR Communication No. 3153/2018, Mursalov and others v.
Azerbaijan, November 2022, Views adopted on 1 November
2022.

54 Cited above at ftn. #54, paras. 9.5.

55 Joint Comments of the Government of the Republic of
Azerbaijan on the Joint Opinion by the Venice Commission and

case is that an individual who practices his or her reli-
gious beliefs in a foreign country should be afforded
the same protections as the citizens of the State Party
insofar as Article 18 rights are concerned. Indeed, any
measures taken by a State Party against such foreign
nationals must be proportionate and justified in ac-
cordance with Article 18 (3).%®

Article 9—Right to liberty and security of person

In all the eight cases under discussion, it was estab-
lished by the Committee that the Applicants were de-
tained at the local police station.>” Indeed, in six of the
Niftaliyev,
Mammadov, Aliyev and Gurbanova, the Committee
found that the State Party had violated Article 9 of the
Covenant.

cases, Huseynova (Irada), Mursalov,

The evidence proffered by the Authors and ac-
cepted as substantiated by the Committee demon-
strated that the police subjected them to negative,
critical, denigrating and sometimes humiliating®® com-
ments, simply because of their religious affiliation.

the OSCE/ODIHR on the Law on Freedom of Religious Belief of
the Republic of Azerbaijan, Opinion 681/2012, CDL-AD
(2012)022, 15 October 2012, paras. 15(D) and 40-43. The
European Commission for Democracy Through Law (Venice
Commission) and OSCE/ODIHR recommended that Azerbaijan
“explicitly allow proper proselytism and remove from Article 1
§ 4 the prohibition on religious propagation by foreigners and
persons without citizenship.”

56 Maal Case, Reports of International Arbitral Awards, 1 June
1903, vol. X, pp. 732, 733. According to the international
jurisprudence, the expulsion of aliens is justified “only in a
proper defense of the country from some danger anticipated
or actual”, for the purpose of preserving “public order”, or
where the person is “dangerous to the welfare of the country.”

57 When police raided a meeting and detained Jehovah’s
Witnesses in Russia, the ECHR found a 45-minute detention
violated the European Convention: “In these circumstances,
the Court considers it established that there was an element
of coercion which, notwithstanding the short duration of the
detention, was indicative of a deprivation of liberty within the
meaning of Article 5 § 1.” ECHR Krupko and Others v. Russia,
26 June 2014, § 36, no. 26587/07.

58 In the Gurbanova/Muradhasilova case, the authors were
subjected to verbal abuse, scolded and invited to read the
Koran; in the Mursalov case, the authors were subjected by the
policemen to humiliating comments about Jehovah's

Witnesses’ faith, saying things like ‘Islam is the last religion and

the only one’; in the Aliyev (7) case, the authors were

threatened and accused of being terrorists, traitors, mentally
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This abusive speech against the authors’ beliefs was
also seen as a way to intimidate and coerce them not
to exercise their freedom of belief, assembly, and as-
sociation.

The Committee took cognizance of General Com-
ment No. 35°° by observing that “deprivation of per-
sonal liberty is without free consent. Individuals who
go voluntarily to a police station to participate in an
investigation, and who know that they are free to
leave at any time, are not being deprived of their lib-
erty.” The Committee opined that the authors did not
voluntarily go to the police station and were not free
to leave whenever they desired.

The Committee recalled that “arbitrariness” is not
to be equated with “against the law,” but must be in-
terpreted more broadly to include elements of inap-
propriateness, injustice, lack of predictability and due
process of law. This is exactly what happened in the
cases mentioned above.

The Committee further noted that when arrest or
detention is punishment for the legitimate exercise of
the freedom of religion, it is always arbitrary.®®

For all these reasons, the majority of the Commit-
tee concluded that the authors were arbitrarily ar-
rested and detained in violation of Article 9.5

Article 17—Right to privacy

In accordance with General Comment No. 16,52 the
concept of arbitrariness in Article 17 is intended to
guarantee that even interference provided for by law
should be in accordance with the provisions, aims, and
objectives of the Covenant and should, in any event,
be reasonable in the particular circumstances.

ill individuals and members of a dangerous sect; in the
Niftaliyev (2) case, the authors were called as “infidels,”
“traitors,” and “terrorists” by the policemen; in the Irada
Huseynova (1) case, the authors’ faith were mocked and they
were invited to “read the Koran.”

59 Human Rights Committee, General Comment No. 35 (Article
9), Liberty and security of person, CCPR/C/GC/35, 16 December
2014, para. 6.

60 This principle was clearly stated in CCPR Communication No.
2179/2012, Young-kwan Kim et al. v. Korea, Views adopted on
15 October 2014, para. 7.5. It is notable that the Committee
identified “pattern of harassment,”
considering that the authors, as Jehovah’s Witnesses, were

in these cases a

insulted, mocked, criticized or threatened to be imprisoned
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On the Mammadov case, the Committee observed
that, while the domestic courts justified the warrant-
less search and seizure by stating that the circum-
stances had been urgent because the morals of unac-
companied minors allegedly present at the meeting
could have been impaired, the domestic courts did not
explain why the substance of the discussion or the ac-
tivities conducted at the meeting threatened the mi-
nors’ morals.

The Committee therefore concluded that the war-
rantless raid of Mr. Mammadov’s home was not a nec-
essary or reasonable means to achieve the aim of pro-
tecting the morals of any unaccompanied children pre-
sent at the meeting or to achieve the aim of compli-
ance with the law regarding registration of religious
associations. This action by state actors therefore in-
terfered with and violated Article 17.

The Committee highlighted that the State party
was under a duty “to adopt legislative and other
measures to give effect to the prohibition against such

interferences.”®

Article 14—Right to equality before courts and
tribunals and to fair trial

The Covenant under Article 14 guarantees the right
to a fair hearing by a competent, independent and im-
partial tribunal.®*

Given the facts of the Niftaliyev and Sul-
eymanova/Israfilova cases, the following principles
emerge from the decisions of the Committee, which
established there were violations of Article 14 by the
State Party:

only for their religion and that the officers did not inform the
authors of the charges against them at the time of their arrest
and apprehension.
61 The Working Group on Arbitrary Detention reached a similar
42/2015, Zakharchenko &
Jabrayilova (Azerbaijan), concerning the detention of two of
Jehovah's Witnesses in Azerbaijan for distributing peaceful

conclusion in Opinion No.

religious literature.

62 Human Rights Committee, General Comment No. 16, Article 17
The right to respect of privacy, family, home and
correspondence, and protection of honour and reputation, 8
April 1988.

63 Cited above at ftn. #63, para. 1.

64 Cited above at ftn. #63, para. 4.



Another Brick in The Wall of Freedom of Worship

The right to an impartial judge, without prejudices.

In the Suleymanova/Israfilova case, the Committee
gave due weight and consideration to the conduct of
the trial judge, namely, solicitation of the views of the
members of the public in the courtroom regarding
whether women should engage in proselytizing; fail-
ure to allow the authors to enter a plea; use of con-
temptuous language directed towards the authors’ re-
ligion; and criticism of a defense witness for having al-
lowed the authors to enter his home. In this case, the
comportment and comments of the trial judge
demonstrated personal bias and partiality, even be-
fore the trial began. The Committee thus observed
that this amounted to a breach of the “duty for all pub-
lic authorities to refrain from prejudging the outcome
of a trial, e.g., by abstaining from making public state-
ments affirming the guilt of the accused.”®

It follows that any trial presided over by a judge
who demonstrates personal bias or preconceptions is
flawed.®® A lack of impartiality is demonstrated when
a judge acts toward one party, or the witnesses for one
party, in any way that promotes the interests of the
opposite party.®’

The Committee’s decision in the Niftaliyev case af-
firmed the legal position that when the judicial ma-
chinery of a State is so blatantly unfair, “the justice sys-
tem itself loses credibility,” and “the government has

65 Human Rights Committee, General Comment No. 32, para. 30.
66 CCPR Communication No. 1015/2001, Perterer v. Austria,
Views adopted on 20 July 2004, para. 10.2.

failed in its duties and betrayed its responsibilities”%®

towards the authors.
The Committee concluded that Article 14 was vio-
lated.
Conclusion

In the decisions commented on in this article, the
Human Rights Committee demonstrated, in unambig-
uous and uniform fashion, its commitment to protect
the freedom of thought, conscience and religion of all
who appear before it.

A legal wall of protection is being built, brick by
brick, to protect the rights of all, not just of a religious
minority such as Jehovah's Witnesses. Freedom of
thought, conscience and religion as an overarching
right is fast finding universal acceptance as a basic in-
violable right, and the eight decisions discussed in this
article are but a microcosm of international jurispru-
dence on this issue. They are proof positive, for all the
citizens of the world, that the right to worship without
hindrance, and to express one’s values to others
peacefully, without arbitrary restriction, must be the
rule and not the exception.

Each of the Committee’s decisions touching on
freedom of thought, conscience, religion and related
rights, represents one brick after another strengthen-
ing the legal wall protecting people of all faiths as well
as those with none.

67 See, for example, Communication No. 387/1989, Arvo O.
Karttunen v. Finland, Views adopted on 23 October 1992, para.
7.2.

68 Amnesty International Fair Trials

Manual, Amnesty

International Publications, 1998, p. 9.

105



